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Mitchell students argue for defense

Court dismisses Civic Center search cases
By Jeanne Schleh
There was more than the usual action atthe St. Paul Civic Center's rock
concerts last Nov. 26 and 27. Before
the sell-out crowd, largely of young
people, got inside to hear Poco one
night and Frank Zappa the next, they
were "inspected.·,, The result: arrests
{including at least two felonies) on
narcotics charges.
The concern: Complaints to Civic
Center authorities that drug and alcohol laws were being openly and
massively violated at rock concerts.

r

One choice is to refuse to book rock
concerts. That authorities are loathe
to do, according to assistant city attorney Paul McCloskey, who represents the civic center. Most such centers around the country are "white
elephants," said McCloskey, and it's
rock concerts that are keeping the St.
Paul center in the black.
John Friedmann, managing director of the center agreed. "We're the
rock capital of the world," he said.
"We booked 60 rock concerts last
year and hope to book 70 this year."

In what McCloskeytermed "a good
faith effort to deal with the problem,"
signs were posted at the center entrances and announcements made
over the public address system beginning Nov. 26 with the Poco concert that admission to center events
was conditioned upon inspection by
security guards of "objects in paper
bags, obvious bulges under coats,
oversized handbags or other accessories revealing that some objects
are being transported." Any bottles,
cans or narcotics found du ring the
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Civic center sign warns of house rules
No agreement has yet been
reached, but negotiations to
purchase Our Lady of Peace
School are in a 'very serious'
stage, according to trustee
Cyrus Rachie.
Rachie, contacted Jan. 27,
said several alternatives which
the board of trustees had been
considering have now been rejected as unfeasible. These include proposals to acquire
other existing facilities and
proposals to acquire land and
build anew.

ABA predicts
job market
bleak 'til 1980
Ever-increasing law school enrollments and a dramatic rise in
the number of persons passing
bar examinations promise continuing keen competition among
recent law graduates for available
jobs- even among highly sought
women and minority group members, who make up a fast-rising
percentage of the burgeoning law
student population.
Recent figures compiled by the
National Conference of Bar Examiners show that nearly 31,000
persons were admitted to the bar
during 1973 and that a record high
proportion - 80%- of those who
took the bar examination passed
it.
But only about 16,500 legal positions are expected to be available
each year through 1980, according to the ABA Lawyer Placement
Service.
Despite the threat of a real em-

See 'Gloom,' page 9

inspection are to be deposited in bins
before entry. A patron who refuses to
be inspected or who refuses to deposit such items is denied admission
and directed to the refund booth.
The inspections, McCloskey emphasizes, are not "searches" connoting the necessity of probable cause
and the possibility of arrest. They are
simply a means of enforcing house
rules, not the law. There is, he said, to
be no "laying on of hands." The arrests of Nov. 26 and 27 resulted, he
felt, from some confusion about the
implementation of the new policy.
There were, apparently, no arrests
resulting from inspections at,the one
rock concert since then.
Whether the civic center may enforce its house rules through inspections without violating its patrons
Fourth Amendment rights is still an
open question. Is state action involved even though the center technically is not run by the city? Are the
signs and public address announcements sufficient to imply consent?
Can the policy be justified public
safety grounds analogous to airport
inspections?
The question of more immediate
interest to the defendants was
whether their arrests, arising out of
inspections not based on probable
cause, were valid.
It fell upon two Mitchell seniors,
both students in the criminal law
clinic, to test the arrests of the misdemeanor defendants. The two,

Galen Wells and Jim Stein, were
working in arraignment court the
morning after the arrests. Three of
those arrested were eligible for the
public defender, and Wells and Stein
represented them under the supervision of Legal Assistance of Ramsey
County attorney Mike Finnegan.
At arraignment before St. Paul
Municipal Court Judge Roland J. Faricy, they moved to dismiss the
charges against the defendants for
lack of jurisdiction. Judge Faricy
asked for a written memorandum of
iaw from defense counsel and for a
response from the city.
Wells and Stein argued in their
memorandum that the arresting officer lacked a reasonable factual
basis to believe that the defendants
were either armed or about to commit
a crime, that there were no specific
and articulable facts to justify a
search, that there was no informed,
voluntary consent, and thatthe arrest
was illegal because it resulted from
an illegal search.
The state may not, they argued,
condition a private citizen's exercise
of his First Amendment right of assembly on waiver of Fourth Amendment rights. "Do we want the spectre
of being searched every time we attend a public event?" asked Stein recently, summing up his view of the
case.
The inspections may not be
analogized to airport searches be-

See 'Inspection,' page 11

Minority students view law school
By Patrick Martyn
William Mitchell has a racialminority population of fewer than ten
students. All are first and second year
students. The school has no program
aimed specifically at increasing
minority enrollment. The Opinion
talked with some of the individuals to
explore what brought them to William
Mitchell.
Sophomore Theresa Bailey is an
affirmative action recruiter at
Sperry-Univac. Her achievements
include a masters of business administration from Michigan State.
She decided she needed additional intellectual pursuit and chose
William Mitchell because it fit in well
with her work schedule.
With her work experience and
education, she knows that she has
marketable employment skills, with
her additional qualities of being black
and female. She does have some
second thoughts about the business
world, however. "The more I study
law, the more I am turned off by the
system," she said. "I would like
maybe to be a trial lawyer."
Bailey finds that the lack of adequate representation of Stillwater inmates and the poor being "castrated"
by the judicial system to be motivating factors in her pursuit of a law
school degree.
She still experiences that uncomfortable fear of being called on in
class. "I have not been able to express myself in class to my satisfaction. And I know I am resourceful at
communicating. Something just
doesn't click." But, says Bailey, she
will survive no matter what.
She hopes that Mitchell will initiate

a minority recruitment program. She
feels no privilege because she is one
of the few black students enrolled.
"I do not feel special at all. I feel
more uncomfortable, actually. There
is strength in numbers, and I wish
there were more of us at Mitchell."
David Peake is a black first-year
student. He decided to come to
Mitchell because it is a night school
and would allow him to continue
working at the Minneapolis Housing
Authority as a relocation counselor.
He likes his job and wanted to keep it
while he pursues post-graduate
study.
"I figure I can acquire more independence with more knowledge,"
Peake said. "If you can work for yourself as an attorney can, you have
more flexibility."
Another factor which induced
Peake to enter law school is the realization that few blacks are lawyers. "I
definitely see a need for black attorneys to service the black community," he said.
Like many Mitchell students,
Peake said that he is usually so busy
studying or working that he has little
time to socialize except at breaks between classes.
''I'm operating under pressure of
work and school. I am mostly concerned with just getting through my
first year at this point," Peake said.
Reese Dyer, a black first-year student, graduated from Macalester in
1974 and is currently employed at the
First National Bank of St. Paul.
Dyer enrolled at Mitchell for a
number of reasons. He wanted to
stay in Minnesota, but felt he had to
work during the day.
His membership in the black com-

munity provided some motiv~tion to
One important benefit he sees
go to law school. He is aware that from attending law school is the inthere are pitfalls, however.
creased awareness and insight legal
"Just like everyone else, I see the studies develop.
chance to make money. I hope that
Dyer hopes that the minorities at
doesn't prevent me from making Mitchell will begin to communicate
some of my dreams to help the black more. "The problem is time," he
community come true."
says. "Everyone is so busy. But it is
His goal now is to get through the important for us to see that black
first year, and then he will evaluate Jawyers are needed. That will help
get us through."
whether he wishes to continue.

Winter sports at Mitchell . . . Jim Yates
and others do their own thing. (See page 13)
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editorials
The William Mitchell New Bookstore is a private enterprise. It is a monopoly. Because of its unique position it owes a
duty of accountability and service to the students attend ing
William Mitchell.
Anyone who has waited in line to purchase books only to
have the door to the bookstore close in their face knows the
fru stration of the bookstore's inadequate hours. Although the
bookstore opens at an early hour (3:00 p.m. ), it certainly
doesn't stay open sufficiently late (6:20 p.m.). Especially during the first couple of weeks of classes.
The operators and owners of the bookstore cite reasons
for the hours. John Hughes (class of '74), one of the
bookstore's owners, says that the hours are chosen for convenience. Whose convenience?
One of the owners' chief reasons for early hours is that
student employees must get to first hour classes. Certainly, at
least during the early weeks of the semester, non-student
help could be obtained. Or the owners themselves might be
obliged to see that the doors do not close in anyone's face.
It was news to this writer that the bookstore was a private
enterprise. Why hasn't any notice been made that the bookstore is a profit source for two individuals( What are the terms
of the bookstore' s contract with the school? Why isn't a book
price profit margin available? Why hasn't a complaint procedure been established?
The owners of the bookstore claim that there have been
no complaints. Such a response is analogous to the statement that since no one has cried fire there is no need for a fire
extinguisher.
This editorial in no way in intended to suggest that the
bookstore is engaged in any improper activity. However, it is
suggested that the bookstore could do more to improve its
service to the student.
If it takes complaints from the student .to activate the
bookstore's owners, then maybe the students should complain. There is a mailbox in the office designated for the
bookstore.
Let your thoughts be known, and perhaps the bookstore
will indeed show the student body that it is responsive.

- Frank Gerval
Editor's note: For background on the new bookstore, see
article on page 4.

editor's comment
by Jeanne Schleh

Voluntary system works,
seniors grateful
The momentous day was Dec. 7, but in
January people were still talking about it. The voluntary system of giving seniors registration priority
worked!
The procedure was not without incident, flaws
and sore losers. There were some unfortunate last
minute changes, such as changing the rules on
clinic enrollment. But at least 55 or 70 seniors
(those who arrived by 8:15 a.m.) benefited, and
most of those juniors who had arrived early (including not a few who spent the night at school) also
got the courses they camped out for. Only a handful of third year students refused to give priority.
All in all, it was a vast improvement over last
July's fall registration fiasco. Still, no one should
have to endure the all night vigil many juniors kept
simply to register for classes. Some simple
changes in the school's official policy would have
made it all unnecessary.
The SBA is on record to seek these changes
- an orderly system in keeping with the overwhelming student consensus that seniors should
have priority - for next semester's registration .
This year's juniors who gave sen iors priority
should not have to take-the chance that this year's
second year students will not be so gracious. Interested students are urgedto join the SBA registration committee.
The students who ran registration, particu-

larly junior Theil who took much of the heat, are
to be commended for their patience and their
will ingness to alter procedures and make some
compromises when the situation demanded.
Nostalgia buffs are referred to other pages in
this issue of the Opinion for mementos of that
eventful date. Hopefully, we will soon be able to
look back on it with incredulity that it was ever
necessary.
Thanks, juniors!

Grading raises questions
Another important arena for student and
.faculty input is grading. Last semester one instructor of a required course gave half his c lass grades
lower than 70 on the mid-term. Thirty percent received grades lower than 65. This action on its
face raises questions of possible arbitrariness or
vindictiveness that deserve scrutiny. And if, indeed, it were independently determined that half
the students dis less than satisfactory work, the
issue of the instructor's competency must also be
addressed.
Kudos to yet another instructor who last
semester informed his class he wanted exams
written on one side of the page only and then failed
a student who wrote on both sides on the basis of
reading only every other page . . .

letters-----------------------Ripoffsville I .
Theft and temporary disappearance o1
materials from the library is a real problem. The
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current library policy is to allow reference
material (reporter volumes, law reviews etc.) to
be taken out of the library for use in classrooms
and the lounge. This has always been the
policy. The need for this policy is even greater
now that we have 900 students and only 126
chairs in the library. All who work in the -library
feel completely frustrated when we have to say
over and over, "I'm sorry, I don't know where
that volume is!!" OBVIOUSLY the existing
system does not work. It is time to change.
From my experience with this problem, I feel
that a guard at the door from 9:00 a.m. until
closing, 7 days a week, is not too drastic a step
to take. A guard at the door would mean a
substantial increase in the library budget. The
library is open 104 hours a week. The number of
hours times the going hourly rate adds up to
quite a sum. Of course it would rnean extra jobs
for students. I would like to have some feedback
about placing a guard at the door to the library to
check materials as they leave the library.
Any other suggestions?
Carol C. Florin
Law Librarian

Ripoffsville II . . .
To the Edito'r:

This fall my wife, a Mitchell freshman, purchased the legal process
(successor to the legislation course I
had as a freshman) mimeographed
materials for around $27. I spent $6
for a comparable volume of legislation handouts in 1972.
While in downtown St. Paul one
day, I decided to do some comparative shopping. The owners of two
copying businesses said they'd reproduce 100 copies of the legal process handout for $10 a copy. A third
would do it for less than $10 a copy.
All would include delivery in the price,
and all, obviously, would still be making a profit.
This situation gives rise to several
questions:
1) Who is making $17 gross profit
per copy by selling this handout?
2) Does every handout at William
Mitchell have a similar markup?
Every bpok?

•
•
•
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3) Why does the school permit its
students to get ripped off under the
auspices of an in-house bookstore?

- John Tancabel
Third year student

books~----~~---~----------------------by Kathy Gearin

"Been Taken Lately," a consumer
fraud book written by Mitchell
graduate Joe Cartwright, is an entertaining and too much needed reminder of what happens to gullible
buyers when bombarded by enticing
pitches of unscrupulous sellers. It
describes more than 90 common
frauds, many of which will be painfully
familiar because friends, relatives
and even theoretically foolproof law
students have helped keep swindling
a money-making enterprise.
The book doesn't analyze the
technical legal violations of the fraudsters nor does it list possible legal
remedies for the swindled buyer. Instead, it stresses pre-purchase caution and common sense as the only

I

sure way to avoid becoming a consumer fraud casualty. Conciliation
court is little help when the selling
company has sold its contract to a
holder in due course or the salesman
can't be found. A smart crook doesn't.
stay around to be sued. A relaxed
reading of the book should alert
prospective purchasers to danger
signals such as "bait and switch"
techniques, high-pressure statements ("this bargain is only available
today") and vague cost estimates.
Cartwright's direct contacts with
consumers while heading the St.
Paul Better Business Bureau and
later the consumer fraud division of
the state attorney general's office
provided the knowledge and anecdotes for the book. Public relations

man Gerry Patterson provided the
style.
Cartwright, at present an assistant Ramsey County attorney, thus
avoids total blame for the strained
puns that sum up each fraud discussed. Too cute phrases like "give
traveling painters the brush off" might
possibly be funny in casual conversation but are not subtle enough for the
written word. Despite the puns the
style is readable and definitely not
boring. It is the type of book that educates in a painless way.
An interview with Cartwright, like
the book, both entertains and informs. "I wrote this because most
consumer books are boring and their
writers mistakenly assume that the
remedy for frauds is to pass laws.

That assumption is wrong. The
penalties for white collar crimes can
never outweigh the financial benefits
of them as long as consumers remain
unaware of what to look for," he
stated emphatically.
He added an example of the limited
effect of laws. "Many states have
passed cooling off period laws to
allow buyers to back out of door-todoor sales contracts. These laws
haven't ended frauds in that area.
The salesmen in those states, including Minnesota, have successfully developed ways to get around the law
such as offering the buyer a free coffee pot for waiving the cooling-off
period on a grossly overpriced cookware set."

While discussing the use of humor
in the book he related a newly discovered fraud on defrauders. A
salesman took orders from a number
of used car dealers for an instrument
that efficiently turns back odometers
so that a purchaser can't detect any
tampering. The salesman, the orders, and the dealers' down payments have all disappeared.
When questioned about the description of him in the introduction as
"St. Paul's Most Eligible Bachelor,"
he swore that he was in Europe when
that section was written. "I think it got
in because the publisher read it in an
article prepared by Patterson for my
hometown newspaper and thought it
was clever. It won't be in the next
edition."
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the dean's column
by

Dean offers job tips:
Grades, class rank
not sole considerations
Lawyers, students and laymen are interested
in the same question: what are the prospects for
employment for law school graduates? Opportunities are not as great as they were a few
years ago and things are likely to get worse before
they get better. Many lawyers as well as corporate
and governmental employers have told me that
they receive unsolicited applications and inquiries
in increasing numbers from graduates of law
schools throughout the country. Popular folklore
has it that during the next five years approximately
twice as many lawyers will be graduated from law
school each year as the number of job
opportunities that will be available.
Whether this prediction will hold true will
depend on a variety of factors: To what extent will
the predicted glut of lawyers change the demand
for legal education, thus decreasing the annual
supply of graduates? To what extent will no-fault
automobile insurance, revised probate rules,
modified divorce laws and other simplifications of
our traditional legal structure diminish the demand
for lawyers? Will a long period of economic
hardship limit the number of potential students
who are financially able to attend law school?
On the other hand to what extent will new
legislation, including laws protecting the environment and benefiting the consumer, increase the
need for lawyers? The creation of new federal
regulatory structures under the Occupational
Safety and Health Act (OSHA), the Consumer
Product Safety Act and the recently enacted Pension Reform Act on the federal level as well as the
continuing development of new state agencies
can only stimulate the demand for legal knowledge, experience and skill. What effect will the
improvement of our system for the delivery of legal
services have on the need and demand for
lawyers? It has been clearly demonstrated that
there is an enormous unmet need for the provision
of legal services. It is commonly said that the very
rich and the very poor are well represented while
the great middle group which is above the poverty

Douglas R.
Heidenreich

line but not sufficiently affluent to afford legal services on a regular basis goes without legal assistance. To a large extent this is true although legal
services attorneys are quick to point out that the
demand for legal assistance among poor people is
not even close to being met by existing programs.
The movement toward the establishment of group
legal services and of prepaid legal insurance programs will continue to grow. The demand, constantly increasing as more and more people recognize the indispensability of competent legal advice, not only in business dealings but in everyday
activities, will be filled somehow, some way.

Start early . . .
What does this mean to the law student and
the recent graduate? The fact that in five years
group legal services programs may generate a
substantial increase in the demand for lawyers is
of little comfort to this spring's graduates who need
jobs within a few months. With jobs tighter than
they have been in some years it is especially important for students to seek employment and to try
to make contacts with potential employers at the
earliest possible time. William Mitchell students
should have a unique advantage ·in that they are
frequently able to obtain law-related jobs during
their law school careers thus giving them an opportunity to study the job market and to talk to
potential employers long before graduation. Unfortunately students often fail to take advantage of
these opportunities; many do not begin their
search for employment nearly soon enough. A
year prior to graduation is certainly not too soon to
begin submitting resumes and seeking interviews
with law firms in the area in which the student
desires to practice.
The chance for a clerkship with a judge or
employment with a law firm, even at some financial sacrifice, should not be lightly rejected. The
student must be flexible and willing to adjust to the

market; he or she ought not to exclude potential
employers solely on the basis of geographic location, size of law firm or type of practice. Most
lawyers begin their professional careers thinking
in terms of an entirely different kind of practice
from that in which they ultimately find themselves.
Many a real estate lawyer considered himself a
potential Clarence Darrow upon graduation from
la.w school.
The job seeker must recognize that there is no
substitute for his or her own hard work. The
placement director can do her best to develop job
opportunities, arrange for interviews, send out resumes and facilitate the frustratinQ process of putting the right applicant in touch with the right employer, but in the final analysis it is the individual
student who must sell himself or herself to the
employer and who must assume the ultimate burden and responsibility of developing his or her own
job prospects. Too many students who are
theoretically in the market for jobs are really simply
waiting for the ideal situation to come along: if a job
with a seven-man firm specializing in trial work
with offices in downtown St. Paul is not available
the student is not willing to explore other possibilities. This is a gross mistake which will result in
the loss of potentially excellent opportunities.
Students with high grades and a high class
rank unquestionably are more likely to be attractive employment candidates than those who rank
lower in the graduating class. However few employers base their entire determination upon law
school performance. Maturity, experience, enthusiasm, sincerity and various personality attributes are all exceedingly important to employers
as they make hiring decisions. These factors very
often will play a greater part in the determination of
who will be offered positions with a firm than will
grades or class rank.
The market will be tight, particularly for the next
two or three years, but jobs are available if the
student will start early to sell himself or herself to
potential employers.

sba president's column----by

New SBA chief's goal:
Make Mitchell less frustrating

Joe
Cade
Reluctantly, I have succeeded to the position
of president of the SBA board of governors. Cara
Lee Neville's graduation this past semester elevated me from the position of vice president to
president - at least until new elections are held in
April. I'm reluctant for two reasons: First, past presidents have not been held in very high esteem by
students; and second, the two and one-half years
of frustration that I have experienced here at
Mitchell and the pessimism resulting therefrom
may impair any ability to direct the action of the
board. Nevertheless, I intend to try.
With the hope of making your experience at
Mitchell less frustrating, I intend to direct the
board's efforts towards the following areas of student concern:
Re-test procedure. It's incredible that a law

school would adopt such a procedure. What is
more incredible, however, is that nothing has been
done to change it. Since the administration has
failed to act, we must join with concerned faculty
members in developing a system of academic
probation that is fair.
Student rights. Last semester the preliminary draft of the code of student rights was submitted to Dean Heidenreich for his comments. The
code will be revised to incorporate some of the
dean's suggestions and will be submitted to the
new dean in the fall.
Faculty. There is a need to develop a procedure whereby· student grievances concerning
faculty can be heard and acted upon by the administration. We have a right to demand and receive a quality education from capable instructors.

Registration. While we all know how absurd
the present method is, there is every indication
that it will not change until we get a new dean. A
committee is going to investigate alternative
methods and submit a proposal to the new dean.
We need your help if these projects are to
succeed. It's time to stop complaining about how
bad things are at Mitchell and start working to
make things better. The burden is on us because if
we don't, who will? If not now, when?

•

One final comment. I would like to thank the
third ·year students who voluntarily gave preference to the graduating seniors during registration.
Let's hope that your example will encourage a new
administration to adopt it as official policy.

Page 4
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'X'-year contract yields unknown, but sizable, profit

For whom does the bookstore operate?
Editor's note: This article concerns the new bookstore. The
used bookstore is a separate,
SBA-run operation.
by Frank Gerval
Within one of the nooks at William
Mitchell a monopoly and private enterprise makes its home. The particular nook in question is the William
Mitchell Bookstore.
The present bookstore at Mitchell
is the creation of two former Mitchell
students. Entrepreneurs John
Hughes and James Reuter, both
1974 graduates, decided to make a
business out of what was a handme-down type of tradition at Mitchell.
Some forty years ago when William Mitchell was the St. Paul College
of Law a student, whose name is
obscured by the dust of the years,
began bringing textbooks from West
Publishing to school and selling them
to his classmates. This particular
student worked at West and per-

formed the service as a convenience.
As the enrollment of the college
grew, a need tor a book dispensing
facility became apparent. The attic,
or third floor, of the old building was
made into an ad hoc book store and
books had to be carried up three long
flights of stairs to stock the shelves.
Again, the store was little more than a
convenience outlet run by volunteers.
When the building Mitchell presently calls home was built in 1955 a
special room was built to house a
bookstore. The distinctive twin doors
on the Mitchell bookstore were constructed to facilitate entering and exiting the store.
The new store was again staffed by
volunteers and run generally by
Mitchell students who worked at
West. Any gain that was made was
distributed among those who worked
or ran the store.
In the early 1960's after Dean
Heidenreich assumed leadership at

WILLIAM MITCHELL OPINION
Editor-in-chief .......................................................................Jeanne L~ Schleh
Associate editor .........................................................................Mindy Elledge
Associate editor ....................................................... _. ................... Edward Lief
Photography editor ......................................................................Dan O'Leary
Photographers ......................................... .....................Jim Lundin, Bill Moore
Business manager ......................................................................Frank Gerval
Secretary ................................................................................... Roberta Keller
Artist ................................................Stephen Halsey
Staff: Joe Cade, Duane Galles, Kathy Gearin, Frank Gerval, Jim Lundin,
Patrick Martyn, Jim Yates, Allan Shapiro, Lou Tilton, Bruce Hanley, Bruce
Douglas, Steve Corsen, Circulation : 3,800.
STATEMENT OF POLICY
The William Mttchen Opinion is published by the Student Bar Association ol the William Mttchell
College of Law for the purpose of educating and informing Mttchell students and alumni of current issues
and affairs of law and the law school. In furtherance of that purpose, the Opinion will present the views of
any student, faculty member, alumni, or the administration.
The Opinion will endeavor to consider fully and thoughtfully all material to determine its relevance
and appropriateness before publication. Such consideration will be made with the assumption that
freedom of the press wtthin the law school is no less a fundamental rightthan outside the law school; and
in view of the Opinion's recognized responsibility to the members of the student bar, practicing attorneys,
and faculty and administration of the law school. Edttorials represent only the opinion of their writers.

Mitchell the bookstore had to begin
sharing its booty. Heidenreich's plan
was to have the bookstore pay
Mitchell one half of its profits off of
required textbooks. The remaining
half would go tQ the operators with
the school and the operators splitting
expenses.
Sometime in 1970 John Hughes,
one of the store's present owners,
began working at the bookstore. He
was working at West Publishing at
the time also. "It seems a West employee always got the job," Hughes
said, "the student I got the store from
worked at West. The job was just
handed along like that."
But Hughes evidently felt the store
was worth keeping because he
wasn't willing to pass it on as readily
as some of his predecessors.
Hughes' decision was influenced by
a couple of unique factors. There
was, unlike the past, no West
employee-student to pass the store
on to. The deal was also concerned

that the operation of the store might
pass to someone inexperienced in
the whiles of book ordering. Because
enrollment at Mitchell had increased
so dramatically, a poorly run bookstore could mean academic disaster
for many students.
It was around this time that Hughes
made Mitchell's board of trustees an
otter. They didn't refuse. Hughes and
his partner Reuter bid for the ownership of the store, and the board
granted them a multi~year contract
making the store a private enterprise
tor the first time in its history.
Hughes was reluctant to discuss
the particulars of the contract. He
characterized the term of the agreement as "X" number of years. The
share the school gets as rent from the
operation was referred to as "more
than they got before." The new bookstore must pay the school more than
half of its profits on everything that
goes out the door. This is a consider-

able change over the previous requirement of half the profits just on
required texts.
Hughes seems to feel the school is
getting a good deal. "We are paying a
hell of a lot of rent," he said, "The rate
is higher than any commercial lease
I've seen. The school's share comes
right off of the top."
The new situation offers some definite advantages. It establishes continuity of management. It provides a
profit incentive tor the operators. It
makes dealing with book companies
more efficient (some book companies are reluctant to deal with informally run book stores).
But it also raises some interesting
questions. Since the bookstore otters
students an indispensible item which
they are practically unable to obtain
elsewhere, the bookstore should be
particularly accountable to the student and sensitive to the student's
needs.
(continued on next page)
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Disliked trial, politics

Mitchell was cut out for appellate judgeship
by Duane Galles
The great Canadian sociologist
S.D. Clark once wrote that the
number of positions available tor
middle class persons in the Canadian
society has never kept pace with the
number of persons seeking such positions. Yet opportunities have been
available in the United States, and
Canadians have long turned to the
U.S. in search of the opportunities
their own country denied them. Minnesota received many of these
Canadian
emigrants
in the
nineteenth century and the group
was very important in the building of
the state. Two natives of Canada
stand pre-eminent in Minnesota history - James J. Hill and William
Mitchell.
William Mitchell was born Nov. 9,
1832, near Stamford, Ontario, on the·
Niagara peninsula. His parents, John
Mitchell and Mary Henderson, were
confortably - situated yet frugal farmers. Both were Scots and Presbyterians. William Mitchell was educated in the public schools of Canada
but in the autumn of 1850 went south
of the border for his university education to Jefferson College in Cannonburg, Pa.

Logic and math
The college was a small Presbyterian liberal arts college catering
to the Scots-Irish folk of the northern
Appalachian region. The curriculum
was narrowly classical and suffused
with a rigid Calvinism. Latin, Greek,
logic and mathematics were stressed. An alumnus of a sister institution
complained that "Piety and mathematics rated extravagantly high in
the course." Discipline was severe.
Morning prayers were followed by an

hour of recitation before breakfast,'
study until ten or eleven, luncheon,
afternoon study and evening prayers.
Sports were sternly discouraged, and
billiards and bowling were grounds
for expulsion.

... produced clarity
of thought
Though narrow, the curriculum's
emphasis on logic and mathematics
developed clarity of thought, which
was always a mark of William
Mitchell's writing. A contemporary,
speaking of the justice's opinions,
devined the reason when he said:
"His language was simple, not labored, and had a smoothness and
grace that was purely natural. Like
most men who think clearly, he
wrote clearly."
The severe discipline also stood
William Mitchell in good stead in his
professional life. He was an indefatigable worker. In his nineteen
years on the Minnesota Supreme
Court he wrote over 1600 opinions,
an astonishing volume of work,
especially considering that it was
done without stenographic assistance. Excluding Sundays and an
annual four-week vacation, this
would mean he turned out one opinion every three days on the average!
Following graduation in 1853,
Mitchell taught school at Morgantown, W. Va., and read law in the
office of Congressman Edgar Wilson,
the father of Mitchell's college chum,
Eugene M. Wilson. Mitchell was admitted to the bar in March 1857.

West to Minnesota
The following month he and the
younger Wilson went west to Minnesota and set up practice in Winona.

Both Wilson and Mitchell were
Democrats and Wilson's political
connections soon brought him the office of United States attorney for Minnesota. The short-lived partnership
then terminated but the friendship
remained as Wilson's political star
rose. Like his father and grandfather,
this bourbon Democrat served in
Congress and Wilson narrowly missed election as governor of Minnesota.

William Mitchell in bronze, as
seen in the school lobby.

William Mitchell was fortunate to
have a series of distinguished law
partners. All were politically active.
Following Wilson's departure he became associated with Daniel S. Norton, which partnership lasted until
Norton's election to the U.S. Senate.
Washington H. Yale, an eminent
Minnesota lawyer once lieutenant

governor of Minnesota, was William
Mitchell's last law partner.
As a trial lawyer William Mitchell
was reasonably successful but not
distinguished. He never enjoyed the
trial of jury cases. His inveterate dislike of ostentation and display
whether of wealth or learning, bred in
him by his frugal Scottish parents and
dour Presbyterian education, prevented the flowery eloquence necessary tor the trial lawyer.

was singularly judicial. It was an age
when judgeships were partisan offices and judges were expected to
vote on party lines. William Mitchell
by contrast was singularly free from
prejudices. This attribute earned him
re-election in 1880 and his promotion
to the Supreme Court in 1881.

The nonpartisan judge

From 1849 to 1881 the Minnesota
Supreme Court consisted of three
justices. Because of the press of busIn his practice he was recognized iness the legislature expanded the
as self-reliant but not self-confident, Court to five in 1881. Gov. Pillsbury, a
as brave and honest but not aggres- Republican, was under pressure to
sive, as convincing before juries but appoint a non-partisan judiciary. Wilnot notable as an advocate. Indeed liam Mitchell's sterling integrity and
his gentle and kindly nature inclined Democratic background guaranteed
him to shrink from combat with the him the office.
more bellicose trial lawyers.
In the 1882, 1888 and 1894 elecDuring his years of private practice tions all parties nominated him for his
he shouldered a number of civic seat on the Court. It was not until
duties. He was a member of the sec- 1898 when Republicans had to do
ond state legislature and served on considerable horsetrading to agree
the House Judiciary Committee. That on a gubernatorial candidate that
early legislature enacted a great vol- they failed to endorse William Mitchume of legislation which tor many ell and, because 1899 was a Repubyears shaped the law of Minnesota. lican year, he lost the election by a
He was elected attorney tor Winona small margin. His tenure on the Court
County in 1862 and was city council- terminated in January 1900 after
lor of Winona tor four years. He was nineteen years service.
not fond of office but when pressed
During his years as an appellate
into service was thorough and dutiful. judge, he acquired a national reputaHis friends and colleagues realized tion and a number of his opinions
that his talents lay not at the bar but even received praise from England.
on the bench, and in 1873 he was James Bradley Thayer, Royall (and
nominated and elected judge of the later Weld) Professor of Law at HarThird Judicial District.
vard Law School and himself a disThen Chief Justice Thomas Wilson tinguished lawyer and treatise-writtermed him an "almost perfect as a er, called Mr. Justice Mitchell "one of
nisi prius judge." He heard counsel the best judges in the country" and
patiently and attentively, sought to averred , the U.S. Supreme Court
cut to the vital facts, detecting sham included, that on no court in the
and fallacies, but made no display of
his own learning. His temperament
(continued on next page)
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'Bookstore'

<continued from page 4)

Hughes and his partner make all
the decisions concerning the bookstore. They also shoulder the responsibilities. "We pay all expenses," said Hughes. "That includes wages, taxes, liability insurance, workman's compensation,
sales tax and losses due to pilferage
and damage."
Some of the policies under which
the bookstore operates are governed
by the contract. As Hughes put it,
"We have agreed to make up the
booklists, charge no more than list
prices for books, assume all responsibility for debts and keep regular
hours." Books are sold for list price.
Hughes did not reveal what profit
margin list price yields.

'No complaints,'
says Hughes
The subject of hours has been a
source of irritation for many students
at Mitchell. The bookstore's current
operating hours are 3:00 p.m. until
6:20 p.m. This means that during the
initial weeks of the semester the
bookstore must close its doors to a
line of students extending into the
lounge waiting to purchase texts.

Many students are unable to take advantage of the afternoon hours and
must depend on making book purchases during after-work hours before class begins.
Hughes explained his choice of
hours. "It's for convenience," said
Hughes. "Our store employees have
to get to class themselves." Hughes
indicated that in the future store
hours may be expanded from noon
until 6:20 p.m.
But that still doesn't help the student who is dependent upon the
after-work book purchase. Hughes
said that if the store is forced into
staying open after first hour class
time it may have to stop hiring students and bring in outside help.
However, as Hughes said, "I had
trouble getting students to work, only
three applied for the job and one
turned it down after he found out what
the salary was."
Hughes hopes to expand his operation if Mitchell moves into a new
facility. "The contract gives us an exclusive right to sell books and supplies on school property," said
Hughes. "If the school moves into a

new building I plan to make a substantial investment to expand the
business."

With the only complete title plants in Hennepin anc:l
Ramsey Counties, we expect you to call us often. So
we're prepared. With an experienced staff ready to
give you SuperService. Call us on any title matter
- often.

Used bookstore
operates
on grace
The new business would include
used books, Hughes said. "The used
bookstore operates only because we
let it operate," said Hughes, "By the
terms of the contract I could have that
business too." Hughes said he would
never object to the SBA used book
operation but that he might begin
dealing in used books by offering
students cash for their books instead
of taking them on consignment.
Hughes never denied he was in the
business for the money but he did say
that the business was "Fun and enjoyable." Nonetheless, he seemed
surprised at the possibility that students were not receiving the best
service.
"I haven't received any complaints," said Hughes, "If the students are dissatisfied I have a mailbox in the office."

In MINNEAPOLIS call
In ST. PAUL call
332-5111
222-4461
______A,_____... ______A______
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'Mitchell'

(continued from page 4)

country was there "a judge who
would not find his peer in Judge
Mitchell." Wigmore found him "one of
the three or four outstanding judges
of the American supreme courts of
his generation" and praised him for
his accurate scholarship, lucid expression and shrewd good sense.
Williston remarked laconically that he
was regarded at Harvard Law School
as "one of the best judges of the generation."
A brief examination of his opinions
shows the reason for this praise. That
William Mitchell had a fine, logical
mind and a clean and concise style
has already been noted.
He hated prolixity. A record of over
1000 folios and sixty assignments of
error he once declared would, when
carefully sifted, be found to contain "a
vast amount of chaff and very little
grain." In one opinion he stated in five
pages what the leading English case
on the point required 180 pages to
cover. Hence, he almost always
made himself dear to his readers.
His style was aided by his method.
He used the historical method and
traced the development of the law.
Almost none of his major opinions
lack references to the early English
authorities. Coke, Blackstone, Mansfield, Eldon, Hale and Holt are frequently quoted. He also had a great
love of and fierce devotion to the
common law. He once remarked:

Love of the
common law . ..
"Courts have no more right to abrogate the common law than they
have to repeal the statutory law."
Echoing Holmes' famous dictum, he
explained why: "The principles of the
common law were founded upon
practical reasons, and not upon a
theoretical logical system; and usu-

ally, when these principles have been
departed from, the evil consequences of the departure have developed what these reasons were."
Francis v. Western Union Telegraph
Co., 58 Minn. 252, 265 (1894).
He tempered his devotion to the
common law with sturdy common
sense. Thus, when a rule supported
by a long line of venerable authority
threatened to wreak injustice, he
urged "the sooner we emancipate
ourselves from it the better it will be."
In short, his attitude toward stare decisis was not slavish reverence for
precedent but informed understanding of and a common sense approach
to ancient rules of law.

witnessed the Papineau and Mackenzie rebellions in Canada in 1837,
which Americans of the day hailed as
a Canadian Revolution in imitation of
their own. As a Scot and Presbyterian, it is not unlikely that he and
his family strongly resented the
English and Anglican 'family compact' which then ruled his native Ontario. He also had a democrat's reverence for popular sovereignty and

... and of common sense
In the area of commercial law his
common sense was particularly apparent. Like Lord Mansfield he
realized that "the law merchant, including the law of negotiable paper, is
founded upon and is the creature of
commercial usage and custom."
Hence, in the era before the Sale of
Goods Act and the Uniform Sales Act
uniformity was eminently desirable
and was to be preferred even over
the 'better' rule. National Bank of
Commerce v. Chicago, etc. R. Co.,
44 Minn. 224, 235 (1890).
His political views he endeavoured
to keep out of his judicial opinions
and in the narrow partisan sense was
a paragon of judicial rectitude in his
day. He could be counted on to vote
his conscience and not his party. Yet
his wider political and economic values inevitably color his work and reveal something of the man.

Jacksonian democrat
Born during Jackson's presidency,
he was both a Democrat and a
democrat. As a small boy of five he

William Mitchell in snow,
January 1975 sculpture by
freshman student Mark
Cosimini; helpers, Scott Hill,
John Kingsbury, Jeanine
Joncas.
denied emphatically that the judiciary
constituted a superior estate to chasten and bridle the popular will. In
Lommen v. Minneapolis Gas Ught
Co. 65 Minn. 196,208 (1896) he declared:

DOWNTOWN

SOUTH DALE

400 Second Avenue South
Minneapolis, MN 55401
332-5111

6700 France Avenue South
Edina, MN 55435
925-4440

"The courts are not the guardians of the rights of the people
... The protection and remedy for
unwise and oppressive legislation, within constitutional bounds,
is by appeal to the justice and patriotism of the people themselves,
or their legislative representatives. Neither are the courts at liberty to declare an act void merely
because, in their judgment, it is
opposed to the spirit of the constitution."
His economics were similarly
Jacksonian, i.e., laissez faire. He was
willing to accede to government
power to regulate in economic matters but he could not agree to direct
government ownership. Indeed, he
probably viewed the concession to
regulation as the only means of forestalling direct ownership. When during the depression of 1893 the Railroad and Warehouse Commission attempted to erect terminal elevators in
Duluth, he ruled that "The police
power of the state to regulate a business does not include the power to
engage in carrying it on." Rippe v.
Becker, 56 Minn. 100 (1894).
It is interesting to note that neighboring jurisdictions, like North Dakota
or Manitoba, and Minnesota have
had very different histories in regard
to public ownership. North Dakota
has owned elevators and banks·
Manitoba elevators , telephones:
hydro-electric power and (more recently) auto insurance. Minnesota
has not entered the public ownership
area significantly.

Judicial framework
for Minnesota
The cases which came before Mr.
Justice Mitchell were mostly private
ones. There were few great public
issues for him to pass on. His
achievement lay not in monumental
decisions but in the erection of a
sound framework of jurisprudence for

his state. His decisions are still
quoted with the gr~atest respect in
his adopted state.
William Mitchell was tall and slender with a long, thin face and full
beard. He was kindly and courteous,
traits remarked upon by all who met
him. He liked the outdoors and was
a hunter, though he preferred the
quieter avocations of fishing and gardening. He was twice married. His
first wife, Jane Hanway, bore him
three daughters; his second wifeFrances Meritt was the mother of his
only son, William DeWitt Mitchell,
who was himself a distinguished
lawyer and became attorney general
under Hoover.
To his intimate friends William
Mitchell was more than a sober,
hard-working and kindly man. Among
family and close friends he shed his
diffidence. He was a fond and terider
father, possessed of a fine vein of
humor. With his friends he was a brilliant conversationalist, drawing upon
his liberal education and wide reading - for he was a voracious reader.
He was no optimist and no leader. His
friend, Chief Justice Thomas Wilson,
declared he avoided conflict. Yet the
simplicity and utter lack of pretention
of his character gave him a certain
magnetism. Perhaps the most incisive emcomium on William Mitchell
was uttered by his brother on the
bench Chief Justice Start, who said:
"He was a great lawyer and a
great judge, but he was more, he
was a great man. He was a modest man. His sail was never bigger
than his boat. His manner was direct, simple and unaffected, his
impulses honorable, his aims
lofty, and his love of truth supreme. To those who did not know
him intimately, he may have
seemed untender but like Cordelia he could not heave his heart
into his mouth, for his love was
richer than his tongue."
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Winter graduation: A Mitchell first
by Jim Lundin
They began congregating in the
William Mitchell lounge. No one
seemed particularly excited. They
bought themselves another cup of
"brewed while you wait" coffee and
made small talk. By 1 :30 p.m. almost
everyone was there and had gotten
into the traditional caps and gowns.

By 2 p.m. they were lined up, two
abreast, waiting for their cue to begin
one last trek across Summit Av.
About 500 people - friends, relatives and family - were awaiting the
graduates' formal entrance into
O'Shaughnessy Auditorium.
To some of the 117 graduates it
seemed like one more required exercise, not so much for themselves this
time, but for all the people back home
who had suffered through the last
three and one-half years with them.
They deserved their day to be proud
of and show off the loved one who
was, in a few minutes, to become a
law graduate.

Bar exam, jobs
chief concerns
Conversation among the graduates centered on two main topics: the bar exam (as one put it, "that
exercise in futility'') and employment.
Many had already experienced the
difficulties caused by two applicants
for every job offered.
As the graduates entered the auditorium, there was a flurry of flash

bulbs igniting with everyone trying to
get that one picture for the scrap
book. The solemnity of the procession was contrasted with the
audience's comments like "there's
George" followed by a beaming smile
or, maybe, a nostalgic sigh remembering all the hard times that led to
this eventful day. If one word could
describe the tenor of the guests, it
would be pride.
Following the graduates came the
Faculty and Trustees, in their multicolored academic robes. Michael
Steenson wore a mortar board that
just didn't quite fit him. Kyle Montague strode in, mustached and
austere, similar to what one would
expect from a Dr. Watson. The dean
exercised his usual take-command
manner, having done this a number
of times before and glad that everything seemed to be coming off as
planned.
The Hon. Ronald Hachey was introduced by the dean to invoke the
powers vested in him by the board of
trustees and say the "magic words"
necessary to change one from an in-

dividual into a member of the legal
profession.
There were a few foul-ups. The diplomas of a few of the graduates
were misplaced and they returned
from the stage empty-handed. While
they were assured they had a diploma coming, it seemed an unfitting end to three and one-half years.
One poor fellow murmured that he'd
take anything.
Judge Hachey then conferred the
honorary degree of Doctor of Law on
Minnesota Supreme Court Chief Justice Robert J. Sheran who, after accepting the degree, gave the commencement speech.
Every aspect of a society that
gives its citizens the protection of
law is affected and changed by
lawyers, noted the chief justice. He
recounted the various traditional and
new programs which the Minnesota
Bar has instituted to assure the citizens of the state adequate representation and independent ajudication of
disputes.
Following the ceremony, the Law
Wives sponsored a tea for all the

Flakne: Lawyers stereotyped
by Neil Scott
Good food, some thought - provoking remarks, awards and dancing until the wee hours highlighted
the graduation dinner dance Jan.
4 at Jax Cafe in Minneapolis.
In a dinner speech, Gary Flakne
(class of '60), newly-elected Hennepin County Attorney, urged the

soon-to-be lawyers to become involved in their communities and in
state and local government.
Lawyers, he said, have a tendency to participate in strictly
lawyer functions. As a result, the
average person's only exposure
to the legal profession is through
the news media. The public has

therefore stereotyped each of us
as a John Mitchell, John Dean or
Robert Mardian.
It is up to each of us, Flakne
said, to rebuild the public's faith in
the profession. He emphasized
that due to the public's lack of exposure to lawyers, our personal
See 'Senior awards,' page 12

Graduation: Some dozed through Sheran, C. J. 's, address; graduates practice lining
up for unemployment checks; Prof. Kyle Montague -did he make graduates stand
and recite? Graduation pix - Kodak smiles, too; a lowly student becomes a
grad-u-ate; the Chief Justice receives an honorary degree. (Photos by Bill Ryan.)

graduates and their guests. It was the
first opportunity for many to introduce
friends and teachers to their families.
It was also the last time they would
see many of these same friends and
teachers.

Class unique
The class was the first to benefit
from the recent curriculum changes
and to graduate in only three and
one-half years.
They seemed to be a new breed of
graduates. They were younger, there
were more women, and many of
them had already "won their spurs" in
the various clinical programs offered
at William Mitchell.
Congratulations.

Parting is
such sweet
sorrow. Ho.
by Neil Scott
As we lined up in the hallowed
basement of William Mitchell for
the last time, some of the
graduates spoke remorsefully of
not having taken full advantage of
some of the fine educational opportunities at the revered institution (i.e., the semi-annual beer
busts, the touch football). I overheard one student saying, with a
tear in his eye, that he didn't know
how he could ever repay Walter
Anastas for all he had done for
him.
I regretfully report that there
was some bitterness over the reduced credit requirement. Many
students felt they were unable to
round out their legal education by
taking Andrew Haines' employment discrimination seminar.
As we marched from William
Mitchell to the auditorium at St.
Thomas College in collective
euphoria (at least those among us
not still hung over from the night
before) the ice and snow and a
sole sparrow, who flew out of the
dreary sky to greet us with his
droppings, reminded us that the
last bridge in our journey to the
promised land was still to be
crossed. As we whistled the
theme song from "The Bridge
Over the River Kwai," we thought
of people like the dean and Jack
Davies who had so strongly opposed the diploma privilege bill.
Our thoughts were only of joy
since we realized, as only a person studying for the bar exam can,
that one cannot truly appreciate
crossing a river unless one has
built the bridge himself.
We entered the arerra of graduation as victorious gladiators to a
thumbs-up crowd of relatives and
friends. A thoughtful invocation
was given by Msgr. Dulac of St.
Thomas College.
Hon. Robert Sheran, Chief Justice of the Minnesota Supreme
Court, gave the address. He
spoke of the substantial role of a
lawyer in a democratic society.
Just as we started feeling good
about our accomplishments, he
reminded us that we had certain
duties to society and should we
fail in those duties, the Supreme
Court has a plan to properly reward us.
After graduation, a reception
was held, thanks to the planning
and hard work of the Law Wives
and especially Gina Hawkinson,
;,ancy Holloway, Gloria Kautz,
Judy Scheider and Pam Tierney.
It was a chance to shake hands
and congratulate fellow members
of the class we may never see
again, although plans for a class
reunion, sometime after the bar
exam, are already under way.
Where? At the unemployment office. When? Every Friday until our
benefits run out.

February, 1975
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Minnesota high court applies
conflicts rule to direct action case

by William Danforth
Myers v. Government Employees Insurance Co., decided
Dec. 27, 1974, is the latest in a
series of recent cases 1 ' in the
Minnesota Supreme Court's development of conflicts of law rules
applying the court's interpretation
of the "choice-influencing considerations" of Professor Leflar. 2
The plaintiffs of Minnesota were
injured in Louisiana in an automobile accident with residents
of Louisiana. The plaintiffs
brought suit in Minnesota under
the Louisiana direct action
statute3 for their personal injuries
against the liability insurer of the
Louisiana residents . Process was
served on the insurer by service
on the commissioner of insurance
of the state of Minnesota,~ the insurer being licensed to do business in Minnesota.
The suit was not timely under
the one-year Louisiana statute of
limitationss but was brought
within the six-year period of the
Minnesota statute. 6
The trial court denied the defendant insurer's motion to dismiss the action, applying the
Louisiana direct action statute and
the Minnesota statute of limitations. The Minnesota Supreme
Court affirmed for the following
reasons.
The plaintiffs had acquired
"vested substantive rights " ?
under the Louisiana direct action
statute ;B the policy of Louisiana in
enacting the statute was to protect
the " public " , including nonresidents; and the policy of Minnesota against direct action (not
expressed in any legislative
enactment) was not strong
enough to out-weigh Minnesota's
vital governmental interest in providing a forum for Minnesota residents to enforce their substantive
vested rights.
It was unnecessary to determine whether Minnesota or
Louisiana had the " better rule of

law" under Professor Leflar's fifth
choice - influencing consideration since the "the advancement
of the forum's governmental interest" (the fourth consideration)
was decisive. The first three of
Professor Leflar's choice - influencing considerations ( (1)
Predictability of results ; (2)
Maintenance of interstate and international order; (3) Simplification of the judicial task.) were irrelevant to this torts conflict of
laws problem.
The application of the Minnesota six-year statute of limitations was proper. Louisiana had
only a minimal interest in the application of a Minnesota statute of
limitations in Minnesota courts.
The Minnesota legislature in
adopting its "borrowing-statute"
of limitations 9 indicated its intention that resident plaintiffs' " vested substantive claims" arising
outside of Minnesota should be
enforced in Minnesota if timely
brought under Minnesota's statutes of limitation.
The concurring opinion of the
court would apply Leflar's "better
rule of law" consideration to reach
the same result. Minnesota law
prohibiting direct action (expressed in judicial decisions) 10 is not
clearly a better rule and does not
represent a deep and strong policy of opposition.
Minnesota's longer statute of
limitations is "better" than the
short statute of Louisiana, particularly in view of the plaintiffs' allegations that they were lulled into delaying suit by the defendant's
fraud.
Myers v. Government Employees Insurance Co. is of significance not only as a further step in
the development of Minnesota
conflicts of law rules, but it may
point the way to legislative or judicial authorization of direct actions
against liability insurers. 11
Professor Danforth teaches
conflicts of law at Mitchell.

Footnotes
1. See, Baits v. Baits, 273 Minn. 419,
142 N. W. 2d 66 (1966); Kopp v.
Rechtzigel, 273 Minn . 441,141 . N.W.
2d 526 (1966); Bolgrean v. Stick, 293
Minn . 8, 196 N.W . 2d 442 (1972) ;A/len
v. Gannaway, 294 Minn. 1, 199 N.W.
2d 424 (1972) ; Milkovich v. Saari, 203
N.W. 2d 408 (Minn. 1973); Schwartz
v. Consolidated Freightways, 221
N.W. 2d 668 (Minn. 1974); Alsede v.
Larson, 220 N.W. 2d 274 (Minn.
1974). See, 58 Minn. L.Rev. 199
(1974).
2. (1) Predictability of results; (2)
Maintenance of interstate and international order; (3) Simplification of judicial task; (4) Advancement of forum) ;

governmental interests; (5) Application of better rule of law . Leflar, American Conflict of Laws, 237, 245 (1968);
41 N.Y.U. L. Rev. 267, 282 .
3. La Rev. Stat. Title 22, 655.
4. Minn. Stat. 60 A. 19, subd. 1 (3).
5. Louisiana Civil Code, Title 23, art.
3536.
6. Minn. Stat. 541.05.
7. The "vested rights" theory for solution of conflicts of Jaw problems was
advanced by Professor Beale in
Beale, The Conflict of Laws (1935)
and in the Restatement of the Law of
Conflict of Laws (First) 42-44, 47-49,
55, 62 (1934) of which he was the principal author. See, Ehrenzweig, Conflicts in a Nutshell, 6-3 (1974) ;

......

Ehrenzweig, Treatise on the Conflict
of Laws pp. 9-1 O (1962).
8. West v. Monroe Bakery, 217 La.
189, 46 So. 2d 122 (1950).
9. Minn. Stat. 541 .14.
1o. See, e.g., Miller v. Market Men 's
Mutual Insurance Co. 262 Minn. 509,
115 N.W. 2d 266 (1962).
11 . See Shingleton v. Bussey, 223
So. 2d 713 (Fla. 1969). See also
Rintala v. Shoemaker, 362 F. Supp.
1044 (D. Minn. 1973) in which garnishment of a liability insurer's contingent liability was permitted to obtain
quasi in rem jurisdiction over nonresident insureds in a suit by resident
plaintiffs injured outside Minnesota.

Practitioners join faculty
by Bruce Hanley
Again this semester there have
been impressive additions to the list
of instructors at William Mitchell
Three of the additions are the result
of the continued expansion ofthe curriculum .
Students will gain insight into both
defense and prosecution functions in
the new felony clinic. The course will
be taught by a 1966 graduate of William Mitchell, William Falvey and
Ted Rix, a 1954 graduate of the Minneapolis College of Law.

Falvey is chief public defender for
Ramsey county. After law school,
Falvey served as an assistant attorney general for the state of Minnesota and then worked in the United
States Attorney's office for two years.
After this prosecutorial experience,
Falvey was in private practice and
also served part-time as public defender for Ramsey county. Since
Jan. 1, Falvey has been the full time
Chief Public Defender.
.
Falvey is excited about the prospect of teaching the felony clinic. His
main objective is to give the students
taking the class a chance to gain experience from actual conditions. .
Ted Rix is Falvey's partner in
teaching th~ felony clinic and represents the opposing side of the table.
Rix has been affiliated with the Hennepin County Attorney's office for 21
years. He started as a law clerk in the
Civil Division in 1953, and is currently
First Assistant, a position he has held
for seven months. Prior to 1974 Rix
was head of the Criminal Division of
the county attorney's office for seven
years and was head of the Appeals
Division for two years.

desired to obtain the services of an
office manager who was not an attorney. Mr. Newell remained at Lindquist & Vennum for 6 years until he
went to work for Altman & Weil.
The objective of the law office
management course is to help students who intend to go into private
practice either for themselves or with
smaller firms to be better lawyers by
discovering how to manage an office
properly and efficiently. Mr. Newell
believes that this is an important aspect of the practice of law and wishes
to help prevent a lot of headaches for
young attorneys.

Falvey

Newell
Mark W. Peterson, who teaches
the new course in skills and tactics of
trial advocacy, graduated cum laude
from the University of Minnesota Law
School in 1972. Peterson has worked
for the Hennepin County Public
Defender's office and the Neighborhood Justice Center in St. Paul. He is

jl}ortbblt~t
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Rix
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Rix has been involved in police
training at the Bureau of Criminal Apprehension for the past ten years and
is looking forward to teaching the
felony clinic. He maintains that he
"enjoys working with bright young
minds. "
Law Office Management has a
new instructor this semester. Robert
Newell assisted in the course last
year with Austin Anderson and assumes the total responsibility for the
course this year.
Robert Newell is one of the few
non-lawyers teaching at William
Mitchell. He graduated from the University of Minnesota School of Business in 1948 with a degree in accounting.
Currently, Mr. Newell is the senior
consultant with Altman & Weil, Inc.
and heads its Minneapolis office. The
firm provides management services
to law firms, bar organizations and to
the legal departments of corporations
and the government.
Mr. Newell has managed two medical clinics in the Twin Cities and became the administrator of the law firm
of Lindquist & Venn um when that firm

Peterson
now associated with Thomson ,
Wylde, Nordby and Friedberg and is
also a member of the State Public
Defender's staff. Peterson contributed to the 1974 edition of C. Paul
Jones' "Minnesota Criminal Procedure," and also helped produce the
bible for Mitchell's criminal law clinic,
"Misdemeanors and Moving Traffic
Violations" in conjunction with Robert
Oliphant, Thomas Tinkham and
Rosalie Wahl.
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Service cut-off without hearing is issue

No state action in utilities case, court finds
Editor's note: In December 1973 an elderly couple in Schenectady, N.Y., froze to death when their
electric utility company shut off power to their home for non-payment. That incident prompted an
article by the author condemning the utility and urging its adherence to Fourteenth Amendment due
process standards. See Opinion January 1974.
Recently, the U.S. Supreme Court had before it a less dramatic case and held that there was
insufficient state action in the typical situation to compel a utility to adhere to due process standards
of notice and a pretermination hearing. The author comments on this recent development.
by Bruce Douglas
Privately owned and operated
utilities are not state actors within the
meaning of the Fourteenth Amendment to the U.S. Constitution and
federal civil rights laws, the U.S. Supreme Court held Dec. 23, 1974.
In an opinion written by Justice
Rehnquist, a 6-3 majority concluded
that utilities, despite being heavily
regulated enterprises that must
adhere to rulings by state commissions, enjoying a state-created
monopoly status and being "affected
with a public interest," their every act,
without more, is not that of the state.
In effect, such utilities are not obligated to afford their customers a
hearing before an impartial referee
prior to terminating service for nonpayment of bills. Jackson v. Metropolitan Edison Co., 95 S. Ct. 449
(1974).

The facts
The question of pretermination
reached the Court in the context of a
dispute between Mrs. Catherine
Jackson of York, Pa., and the electric
utility company (Metropolitan) serving the town. Mrs. Jackson, a welfare
recipient, contested the amount
claimed to be due to company. Her
service was summarily terminated by
Metropolitan. 1
Mrs. Jackson brought suit against
the company in U.S. District Court
alleging a violation of the federal Civil
Rights Act, 42 U.S.C. § 1983 (1970),
seel\ing damages and an injunction
to compel the utility to restore service
until she had been given reasonable
notice of termination, afforded a hearing and the opportunity to pay any
amount actually due Metropolitan.
First, plaintiff argued to the district
court that under Pennsylvania law
she had an "entitlement" or "property
interest" in electrical service. She
based this contention on a state law
which provided that "Every public utility shall furnish and maintain adequate, efficient, safe and reasonable
services and facilities . . . . Such
service also shall be reasonably continuous and without reasonable interruptions or delay. . . . "
Secondly, Mrs. Jackson contended that Metropolitan's actions
were actually that of the state of
Pennsylvania. Its failure to provide
her with a hearing prior to terminating
her service was a denial of procedural due process of law. Furthermore, the fact that she was indigent
and therefore less able to follow the
company's desired practice of paying
first and claiming a refund was a denial of equal protection of the laws.
None of the courts, however,
reached the central questions presented and instead disposed of the
case on the state action issue.,2 Finding no act done "under color of state
law," the district court dismissed the
suit. The U.S. Court of Appeals for
the Third Circuit affirmed. The Supreme Court granted certiorari, most
likely to settle a conflict of holdings in
the circuit courts.
The Supreme Court agreed with
the lower courts and reiterated the
principle that private action is "immune from the restrictions of the
Fourteenth Amendment." Although it
took note oMhe rather extensive regulations to which utilities were subject
in Pennsylvania, it said that the
"mere fact that a business is subject
to state regulation does not by itself
convert its action into that of the state.
. . . Nor does the factthat the regulation is extensive and detailed . . . do
so.'; 3
Based on prior Court holdings, the
court of appeals distinguished four

situations wherein state action might
be found and concluded that Metropolitan's relationship to the state of
Pennsylvania fit into none of them.
The Supreme Court essentially followed the same analysis. The four
situations:
• Where the state may be considered a partner or joint venturer in a
business for profit.
• Where a state statute, custom or
usage compels the result.
• Where a state agency affirmatively
orders or specifically approves the
activity in the course of its regulatory rule making.
• Where a private agency in effect is
acting on behalf of and furnishing a
typical government service.·
Even though Metropolitan sought
prior approval of its practices and in
this case the state commission simply allowed the tariff provision to become effective by not.objecting to it,
the state had not placed its imprimatur on the practice. The Court
held:
Approval by a state utility commission of such a request from a
regulated utility, where the Commission has not put its own weight
on the side of the proposed prac·tice by ordering it, does not transmute a practice initiated by the utility and approved by the Commission into "state action."

Dissent found
state action
Dissenting, Justice Douglas had
no difficulty finding a sufficient connection between the state and the
utility to bring the Fourteenth
Amendment into play. Evaluating
what he considered to be the important factors - extent of regulation,
monopoly status of the defendant,
essential nature of the commodity,
approval of tariffs by a state comm ission which has the power to amend
such proposals - Justice Douglas
found Metropolitan's actions "sufficiently intertwined with those of the
State" to provide a jurisdictional
basis for the suit.
Justice Brennan, in a brief dissent,
expressed the view that Mrs. Jackson lacked standing because service
had not been in her name, but that of
a co-occupant. There being no controversy between the parties, he
would not have granted certiorari and
declined to comment on the holding.
Justice Marshall agreed with Justice Brennan that Jackson was a poor
vehicle for resolving the issue. However, he felt compelled to express his
dissent from the holding.
Like Justice Douglas, Justice Marshall easily found a close connection
between the state and the utility to
justify a finding of state action. Butthe
real vice of the holding, in his opinion,
was its requirement that the state, in
order to "put its own weight on the
side of the proposed practice," would
have to order the actual termination.
This he viewed as a departure from
precedents where state authorization
or approval of a practice was held to
be sufficient. Adopting such an approach to the problem, he said, "is
bound to lead to mischief when applied to problems beyond the narrow
sphere of due process objections to
utility terminations."

' . . . bound to
lead to mischief'
Chiding the majority, Justice Marshall suggests that the upshot of the
decision is to render impossible a
finding of state action in these cases.
For if the state commission merely
approves the tariffs in a pro forma

manner without objection there is no
demonstration of support for the
proposed practices. On the other
hand, if the commission challenges
the provision, it has not put its weight
behind it. Yet, he asks whether the
Court would decline to strike down a
practice by a utility of refusing service
to Negroes or welfare recipients or
any other group on the ground that it
is private action.
This case was not the first to test
the proposition that utilities should be
subjected to due process restraints. It
was, however, the Supreme Court's
first encounter with the issue, and it is
not likely to be its last. A few comments on the decision are in order.
It should be noted, as did two justices, that this was a poor case to
bring up for review. Mrs. Jackson's
behavior hardly arouses sympathy.
One wonders why, after losing in two
lower appellate courts, this particular
case was appealed and why it was
heard on certiorari.
The facts in other cases pending
from different circuits were much
stronger.

Silver lining?
However, the case may have a that Jackson stands for the proposisilverlining, at leastthat is the opinion tion that once government closely inof one legal scholar who has argued valves itself with a utility's practices,
several of these cases in the federal e.g., by promulgating the very termicourts. Prof. Roger Haydock believes nation procedures to be followed, suf-

ficient state action will be found by the
Court.
Thus, the solution may exist in the
state regulatory commissions,
(continued on next page)

Minnesota utilities: No hearings,
but widows, orphans won't freeze
by Bruce Douglas
Minnesota utility companies generally do not
afford their customers a pretermination hearing
before an impartial company official or government
agency. But these utility companies disclaim any
enjoyment in holding the power to terminate service
because of unpaid bills, and seem to move with some
caution in doing so.
A telephone survey of utility company officials in
the Twin Cities area revealed the following:
eGovernment operated utility: Minneapolis
Waterworks. When a customer does not pay his
quarterly billing he receives a "reminder notice"
about six weeks later, according to Robert Lavell,
manager of municipal utility billing accounts. Two
weeks later a "final notice" is sent. Two weeks after
that a "24-hour" notice is sent and a sign is posted on
the premises declaring thatservicewill be terminated
in 24 hours. Water service is then ordered shut off
from the curbside. A somewhat longer period is
allowed to residents of a multiple dwelling unit when
the landlord has not paid the water bill. In each case a
telephone number is printed on the notice, and the
occupant is urged to call or come to the water
department.
Generally, any response by the consumer at all is
treated sympathetically. "If he can give some
indication that he will try to make payments," said
Lavell, "we'll try to go along." Lavell quoted from
department records indicating an average shutoff
rate of 20 to 30 per week for non-payment. However,
90 percent of these last only a day or so because the
customer calls or appears in person to make some
arrangement for paying the bill. There is a $5.00
shutoff fee and $5.00 reconnect fee.
Privately owned, government regulated utilities:
eMinnesota Gas Co. (Minnegasco). A delinquent
customer receives five notices over a 90-day period
before service is curtailed, according to Maurice
Stram, credit manager. The last notice is sent by
certified mail about eight days before termination.
Minnegasco serves over 250,000 customers
(accounts) in Minneapolis and suburbs and
terminates between 2,500 and 3,000 per year for
non-payment of bills. However, it is the company's
policy not to shut off the gas during freezing weather
and, Stram said, 98 per cent of terminations occur
between April 15 and October 15. Unpaid bills are
turned over to a collection agency.
eNorthern States Power Co. (NSP). Unfortunately,

the company's authorized spokesman, Dave
McGannon, was ill and unavailable for comment.
However, another NSPattorney, A.R. Renquist, was
able to offer some general remarks. First the
company sends notices; personal contact is
attempted. Generally, service will not be terminated
where there is a dispute. The company has
experimented with third party adversary - type
hearings as part of an out-of-court settlement in
which NSP agreed to fund for one year (ending this
April) such a program in the St. Paul Consumer
Affairs Department. There, customers were informed
that they had the option of protesting a bill to the
company or to the city. So far no actual hearings
have been held under this program.
Renquist said that NSP would not object to any
reasonable hearing procedures, and that it was interested in learning of complaints its customers had
about it.
·
(Readers should bear in mind that until the
Minnesota Public Service Commission promulgates
new rules and regulations for utility companies,
action which is expected this month, NSP is more
stringently regulated in St. Paul than in Minneapolis
or any other municipality: only the city of St. Paul
retains authority to refuse rate increases. That will
change when the company becomes subject to new
rules of the state commission)
eNorthwestern Bell Telephone Co. No hard and
fast rules for termination of service are followed,
according to Mrs. Kathleen Bury, business office
sup_ervisor. However, account representatives,
assigned to each service area, weigh three factors in
dealing with overdue accounts: ( 1) length of service;
(2) credit rating; (3) amount overdue and number of
months past due. The service representative
attempts to make an individualized decision and only
when it appears that collection is hopeless is service
terminated.
Direct-dialed long distance calls present special
problems. But if the customer disputes a billing or
denies making the calls, the company allows him to
deduct the charges and then investigates the
situation. If it finds that the customer or a member of
his household in fact did make the calls it bills him.
The company is willing to make special
exceptions and, Mrs. Bury said, it would not
disconnect service it a heart patient clearly needed a
phone with which lo call his doctor. The company
might, however, ask for a Jetter from the doctor.
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Hope for middle income

Poll : Law students aim high
by Jeanne Schleh
William Mitchell and University of Minnesota law
students value clinical training as much as or more
than the Socratic method, a November survey of
freshmen and seniors at both schools suggests.
Few students at either school feel present curriculum in general adequately prepares them for
practice.
The survey was a project of an advanced statistics class at the University's School of Sociology.
Two sections at each law school,.one freshmen, one
seniors, were asked to complete the questionnaire. A
total of 209 students responded , including 21 Mitchell freshmen and 40 Mitchell seniors. Since questionnaires were answered on a voluntary basis, results cannot be construed as representing a scientific
sample of student opinion . But they may be of interest as general indicators, particularly where results are quite lopsided.
For the most part, there appears to be little difference between the views of freshmen and seniors
or between University and Mitchell students.
But, freshmen at both schools expect to be earning less at the peak of their careers than their senior
counterparts. Most freshmen expect to be in the $20
and $30,000 income brackets. Seniors look to the
$30 , $40 and $50,000 brackets. More than a third of
the University seniors - whether optimistically or
tongue-in-cheek - say they expect to be earning
$80,000 plus.
Freshmen are far more likely than seniors to be
interested in working for legal aid clinics and being
politically active once in practice. Seniors show far
more interest than freshmen in joining professional
associations when in practice.
Mitchell respondents were, not surprisingly,
older than University law students on entering law
school and more likely to have been engaged in a
prior profE?ssion.
One of the hypotheses tested in the poll was that
law students are included to be more 'extrinsically'
oriented (motivated by a desire to serve others) as
freshmen and become more 'intrinsically' mo1ivated
(desire to improve one's own position) by the time
they are seniors. That hypothesis was not substantiated . Respondents were asked to rank seven ex-

'Utilities'

<continued from page

trinsic and intrinsic factors in order of importance to
them. Both freshmen and seniors were far more
likely to rank intrinsic factors (comfortable living, setting one's own hours, personal freedom, being wellregarded in the community) higher than .e xtrincis factors (helping others, promoting statutory reform, the
satisfaction of the work itself).
Yet, when asked separately to check their original reasons for entering law school and their present
reasons for pursuing a legal career, three of four
checked the category of serving others, far sur, passing all other answers.
While income expectations for many law students polled are relatively low, achievement expectations are high . Only 6 per cent each said they would
be satisfied with their careers upon passing the bar
exam or when doing as well as the average lawyer.
For 17 percent, the goal is to be doing a little better
than the average lawyer. But about 30 percent each
won't be satisfied until they are doing much better
than the average lawyer or until recognized as one of
the top attorneys in their area. Twelve percent aim at
nothing less than national recognition .
If student opinion is any indication, the legal
profession may be moving to the left politically. Students at both schools tended to rank their parents'
political orientation as conservative (fathers slightly
more conservative than mothers), their friends as
liberal, themselves as even more liberal and most
lawyers as middle-of-the-road to conservative.
More than two-thirds of the respondents have
relatives who are in the legal profession . Yet only 22
perce[lt said it was exposure to law practice made
them want to enter law school. Now that they are in
law school, many with law-related jobs, more than
half say their exposure to legal work makes them
want to be lawyers.
Adding to the job crunch, the survey also indicates to lure of urban areas to many law students.
While 30 percent were raised in rural areas or towns
of 10,000 or under, less than 10 percent want to go
back to those areas. Twenty-three percent are from
medium cities while 28 per cent want to settle there .
Slightly less than half of the respondents are from
large cities or the metropolitan area, but 64 percent
want to stay there.

e>

What is a governmental function is
Jackson ignore a glaring inconsischarged with overseeing the utilities.
tency: In order to avoid the effect of
Minnesota's Public Service Commis- admittedly a slippery concept. At an
anti-trust laws utilities commonly desion soon will promulgate rules and .earlier period in the nation's history
fend their actions on the ground that
regulations in this area which Prof. when government performed few sothey are state actions . Justice DougHaydock hopes will be detailed cial service functions the list was
enough to settle the "state action" small. The Court has faced this ques- las mentions this in his dissent, as
issue conclusively. If the commission tion many times. In McCullough v. does Haydock in his law review artiitself sets the termination proce- Maryland (1819), it held that the fed- cle.
This approach to the problem
eral government had power under
dures, then even under the Jackson
places unnecessary roadblocks in
test it must be said that the state has the Constitution to charter a bank to
the analysis. The focus is more ap" put its weight on the side of the perform certain monetary functions.
propriately directed to the essential
proposed practice by ordering it. "
No one doubts that maintaining a nature of the commodity and the fact
In an enlightening law review artithat utilities have evolved from mere
cle published in 1973, Haydock dis- police fo(ce is a "traditional " governbusiness enterprises into a network
mental function. Clearly, if a police
cusses a number of important cases
of
life supporting systems that govofficer
violates
a
citizen
's
constitubearing on the topic.4 Included is
ernment would be obliged to operate
Ihrke v. Northern States Power Co., a tional rights it is not necessary to
if private parties did not.
1972 Eighth Circuit case, argued by show that the state "put its weight on
The majority's distinction between
Haydock, which held NSP to be a the side of the . . . practice by ordera lot of government regulation and a
state actor in terminating service to a ing it." And the Supreme Court has so
little appears to arise from a fear, exheld.
St. Paul consumer.
Likewise , maintaining an electoral pressed in a footnote, that eventually
That court relied essentially on the
all persons even slightly regulated in
apparatus is a "traditional " function
same precedents as did the Supreme
Court in Jackson but reached the op- of government. If the state delegates some way by the government- docsome of its authority in this area to a tors, lawyers and cabbies - would
posite conclusion. One additional
be deemed state actors. But even if a
political party by permitting it to run
factor in Ihrke which supported the
individual's claim of state action was primaries, then the party becomes a line must be drawn at some point in
the future, that does not justify treatthe fact that NSP paid 5 per cent of its state actor. The Court has so held.
Education was not always consid- ing utilities like private country clubs,
gross earnings from St. Paul users to
ered a "traditional" function of gov- free to pick and choose its "memthe city. In the eyes of the Eighth Cirernment, but over the years it has bers" as it sees fit. Justice Marshall
cuit, and under existing Supreme
Court holdings, this was significant grown to be such . In light of the pres- asks whether the majority would hold
ent extent of state and federal gov- that a utility discriminating against a
and made the city a joint venturer.
But not every state or municipality ernment involvement in the public class of persons based on race, color
school system, who would argue that or religion would be held immune on
takes a percentage of the gross earnthe ground of private action. Would
ings of a utility company. As to the there is no state action?
A particular activity is either state such a practice by doctors, lawyers or
ordinary situation Haydock propounds five separate and indepenaction, and subject to due process even cabbies be any more defensident bases for finding state action in restraints, or it is not. Whether state ble?
Perhaps what the Court feared
the workings of a private utility. Briefly action is present, and whether conmost,
however, is a veritable flood of
stitutional
rights
have
been
violated,
stated they are: 1) Action under governmental authority; 2) Action subject cannot be made to depend upon a requests for hearings and the inevito governmental regulation; 3) Per- judge's conception of what is a fun- table resort to the federal courts.
formance of a governmental function ; damental or "traditional" governmen- Surely this can be no basis for deny4) Direct financial benefit to the gov- tal function . Justice Marshall in his ing constitutional protection to a
claimant who needs it now, not at
ernment; 5) Monopolistic status of dissent put it well:
some remote time when the Court
utilities.
. .. where the State has so
feels that it and the state bureau.
thoroughly insinuated itself into
A detailed discussion of each of
cracies can better handle the
the operations of the enterprise , it
these topics is contained in the law
caseload. " The solution to this probshould not be fatal if the State has
review article and need not be relem," writes Justice Marshall, "is to
not affirmatively sanctioned the
printed here. However, a look at one
require only abbreviated preterminaparticular practice in question.
of the suggested bases is appro~
tion procedures for all utility compriate. Basically, this is the proposiInconsistent
panies, not to free the " private comtion that a governmental function
panies to behave however they see
defense
does not lose its character as such
fit."
In
placing
its
focus
on
the
extent
of
'merely because a private party is
The point is that no matter how
state regulation, the majority in
delegated the work.
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Computer job search
plan available
The Law Student Division of the
American Bar Association has introduced a computerized job-search
system to help ease the employment
burden for both students and employers. Named JURISCAN, the system uses coded information supplied
by the law student and the prospective employer to make a "match ."
The program is open only to Law
Student Division members attending
ASA-approved schools. There is a $5
fee for students ; employers receive
the service free. (LSD membership is
also $5.)
Students are matched with potential employers based on such descriptive attributes as " law school
courses taken" and " additional skills
and experience," rather than on the
more arbitrary traditional standards
like "class standing" or "law school
attended."

congenial, sympathetic and understanding utilities claim to be, it cannot
be denied that occasionally they are
not and it is the individual who suffers. Before such a basic item as
electricity is taken from a citizen he
should at the least be permitted to
appeal to the more impartial judgment of his government.
Viewed in historical· ·perspective,
the trend in such areas being toward
requiring hearings before action is
taken, Jackson is no more than a
way-station en route to the inevitable.
Some day the Court will find its fineline distinction outdated.

Footnotes
1. This customer did not have an outstanding credit rating with the utility. In
September 1970 it terminated her service
for alleged non-payment. From that time
until August 1971 she received service
under the account name of one Dodson,
an occupant of the same residence. Dodson then left the residence; the utility
claims that no payments were ever made
to it during this period, and it was admitted
that Mrs. Jackson made no payments
thereafter. She claimed not to have received any billings.
Employees from the power company
visited Mrs. Jackson at her home on Oct.
6, 1971 to inquire as to the whereabouts of
Dodson. Mrs. Jackson told them she did
not know. The next day another employee
inspected the meter and informed her that
It apparently had been tamper~ with .
Mrs. Jackson denied knowledgey this
and attempted to have service transferred
to the name of her 12-year-old son. Four
days later, and without further notice, service was terminated from a street pole.
The company's tariffs provided that
upon reasonable notice it could terminate
service for non-payment of bills; that for
tampering with a meter it could summarily
disconnect. It reserved the right to enter
the premises for this purpose, although in
this case it did not.
2. A finding of "state action" is critical
to a suit brought under the Civil Rights Act,
42 U.S.C. sec. 1983. As the Court said,
"private" discrimination is immune from
the Fourteenth Amendment and federal
laws. This distinction was illustrated by
the Court in The Civil Rights Cases, 109
U.S. 3 (1883).
3. The regulatory scheme in Pennsylvania is similar to that of most states, including Minnesota. Utility companies are
granted a certificate of convenience and
necessity (tantamount to a license to do
business in the state). Tariffs, or proposals outlining the company's methods of
operation, rates, financing, ownership
and other information, must be filed with
the appropriate state commission.
In Pennsylvania the Commission of
Regulations and Tariffs required that
"Every public utility that [imposes] penalties upon its customers for failure to pay
bills promptly shall provide in its filed
tariffs a rule setting forth clearly the exact
circumstances and conditions in which
the penalties are imposed ... " The tariff
provision , see n.1, was filed with the
Commission as part of a general rate increase. Public hearings were held, the
rate increase was approved and no objections were ever raised to the termination
provision, which was similar to what had
existed before.

The program will become operational this month. Students will be
sent the close matches among the
employers, if any, as openings are
listed in the system. The student's
name will remain in the computer
until he, or she, has received approximately five employer matches, or
until late April , whichever is sooner.
The employer will receive a list of
approximately 15 optimum employee
matches with their names, addresses
and credentials. Employers with
specialized needs - technical skills,
CPA, MBA, engineering, language
proficiency, particular legal emphasisor requirements as to
applicant's background - will be
able to specify these needs.
Full details are published in the
January issue of the American Bar
Association Journal. Copies and
application forms are available in the
Placement Office.

Mrs. Jackson argued, and the Supreme
Court disagreed, that by approving the
tariffs generally the Commission approved of the termination procedures of
the company, this sanction being sufficient to constitute state action.
4. Haydock, "Public Utilities and State
Action : The Beginning of Constitutional
Restraints," 49 U. Denver L. Rev. 413
(1973).

'Gloom'
(continued from page 1)
ployment crunch for new lawyers,
enrollment at approved law
schools increased somewhat this
fall. In 1973 for the first time every
ASA-approved school reported
first-year classes full. Just 10
years earlier, there were only
9,683 law graduates.
It is not only the massive increase in student population that
is tightening the lawyer job market. At least four other factors are
aggravating the squeeze:
• Legal services to the poor are
not being expanded, closing that
door to new graduates.
• Federal budget cutbacks are
reducing government employment opportunities.
• The number of paralegals is
increasing dramatically.
• Economic uncertainties are
making many firms cautious in
their hiring of new people - attorneys included.
All of this could work especially
hard against placement of women
and minority group members. In
1973, nearly 17,000 of the
106,000 law students were
women , an increase of 38% over
the year before. And minorities
comprised more than 7,500 of the
nation's law students last year, a
13% jump over 1972.
To meet the potential tragedy of
persons willing and eager to practice law but unable to utilize their
legal training, the ABA's Standing
Committee on Professional
Career Development is seeking
ways of reducing the time during
which the newly hired attorney
would be unprofitable.
The committee also is assisting
law schools in developing their
placement- assistance programs.

-American Bar News
December 1974
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Why school is fun
by Frank Gerval
The old line "no tick-ee, no
wash-ee" was revitalized the
Saturday of Dec. 7, 1974. Only
this time it was "no tick-ee, no
class-ee."
Mitchell students took their
places in a long queue which
snaked its -way from the school's
back door out into and down the
alley. For some, the place in line
was the reward of a night-long
vigil. For others it was a rude surprise on a bleak and chilly morning.
The vigil keepers could be eas-

ily distinguished from their latearriving counterparts. Blurry eyes;
ratty hair, beard stubble and rumpled clothes were the badges of
those who were first in line. As one
neared the end of the line clothes
looked neater, faces were shaved
or made-up and eyes were less
heavy with sleep.
The reward for being first in line
was a little cardboard ticket
stamped with a number. The
closer to the head of the line one
was, the lower the number. The
lower the number the better because it was that number which
determined one's place in yet
another line. The registration line
for second semester classes.
Those who fought to be first in
the morning line preserved their
right to be first in the registration
line. Being first meant the best
selection of courses and with
many limited enrollment courses;
a favorable place in line could
make a crucial difference in a
student's choice of classes.
The actual registration was
· probably the least exciting part of
the day. For many, after spending
as long as 24 hours waiting, re-

Memories: Registering
students find time for
romance; 'I could have danced
all night'; the high priest: 'Thou
dost hold my eyelids from
closing' (Psalms 77:4);
students gather for wake
of first casualty - a transfer
student who spent the night
in the bag.

gistration was downright anticlimactic.
The most dramatic scene of the
day was a confrontation between
massive peer pressure and the
will of one student. The informal
rules which governed the early
morning line formation had varied
during the long wait, and when it
came down to the nitty-gritty a
conflict of laws resulted.
One student demanded the first
place in line based upon her understanding of the ground rules.
Most of her peers felt she was in
error. But despite catcal!s, yells,
glares , extended tongues ,
threats, and a variety of persuasive theories. t he lone student
triumphed over the will of the majority.
When this scenario ended
some of the lingering mass entertained themselves . by shouting
epithets at those whom they felt
were responsible for the situation.
"Everybody to the dean's house
for breakfast," one person yelled.
"Off with Jack Davies' head," was
the cry of another. "Who'd want
it," was the response.
But games and booze and conversation wore thin and most of
the time was spent just staring
ahead and waiting. The wait in the·
ticket line and finally the wait in the
registration line seemed to permeate the very souls of some of
the students.
After it was all over for individual
students and registration had become history, many were unable
to gather sufficient inertia to leave
the building.
One student in particular sat in
room 103 with a beer in his hand
staring ahead at the wall. An acquaintance stopped and queried
him.
The student responded, "Yeh,
I'm all registered, but man, I just
can't leave this place. I mean,
where do I go now. What do you
do after something like this?"
What does one do after something like that? One hopes to
Hades that it never happens·
again!

Registration: Hail, Heidenreich, full of •
by Jim Yates
The chill December air glanced
painfully off my unshaven face as I
stood in line to register for classes.
All around me comrade students
laughed and shoved' good
naturedly as they awaited the dispersal of priority numbers. At my
side was a man who said his name
was Steve. His small hands were
trembling as like most of us, he
wept with joy. For finally, in near
sacramental solemnity, the "diligent" were about to be rewarded.
Suddenly a woman of excessive diligence bolted from near the
end of the line and sprinted to the
front. She wore glasses and a
strange Mona Lisa smile. Thinking
that she was perhaps racing to
heed Nature's capricious call, the
crowd quickly parted to let her
through. But upon reaching the
front she planted herself near the
door to resume her wait. Her
strange smile cemented firmly in
place, she seemed confident in
the thought that she was now
"numero uno."
The carnival atmosphere of the
crowd vanished like a breath in the
cold air. Faceless voices called
out to have the woman flogged. A
few irate bystanders began throwing stones, and two students went
next door to look for a long rope.
Repulsed by this senseless violence and chaos, I retreated to the
peaceful world of my own
thoughts. My mind turned to the
man who had made this all possi-

ble, the man who had had the fortitude, courage and strength to
rely on his own innate brilliance
rather than concede to some
flimsy petition signed by a mere 97
per cent of the juniors and seniors
(most of whom were obviously
possessed by demons). The dean
had certainly shown those fools.
"Bless him," I thought.
Momentarily, I became choked
with sadness as I remembered
that the dean had tendered his
resignation. Slumping to my
knees, I uttered a quick prayer that
he would reconsider and stay on
as our leader. The tears felt warm
on my cold face as I cried softly.
I crouched there for several minutes, unable to move until suddenly, as if touched by divine guidance, I sprang to my feet throwing my arms toward the dark sky.
"By God," I screamed, "if this
great leader (and ucc expert extraordinaire), has chosen to step
down, we must not shun the wisdom and guidance which he has
shown us. Let us praise the dean
for he is wise and good." Up front
several students quit stoning
"Miss Super Diligence" and
turned to stare at me as though I
had lost my mind. Perhaps I had.
Perhaps I had lost all vestiges of
sanity, but I remained steadfastly
committed to what I knew was the
Truth. Some began to jeer me and
shout obscene names at me, but I
returned their insults with a warm
smile.
Nearby, a fellow student

climbed atop a car to address the
seething crowd. His blond hair
was matted down under a symbolic cap and he staggered with
emotion. I knew this student and I
admired his religious zeal, for
many times I had seen him at the
Green Mill, sprawled face-down
on the floor, praying in a strange,.
incomprehensible biblical tongue.
Now, swaying like a tall tree in the
wind, he began a long, soulful
chant. And the crowd grew silent.
In a loud, partially slurred voice,

the man on the car sang out, 'The
dean is good!" Slowly, haltingly
the crowd responded, "The dean
is good!" "The dean is just," cried
the high priest. And again the
crowd responded, this time louder
and with more emotion, "THE
DEAN IS JUST!!" The high priest
continued, "The dean is wise."
Once again the crowd piously repeated the incantation.
This incredible worship ceremony continued throughout the
night and on into morning. The

•

•

students, in unity, singing praise
to a mortal being they had all
come to know and love. Man and
woman, Jew and Gentile, rich and
poor, "A" students and re-tests
alike, all sang in one strong voice.
At 8:00 a.m. the honored
seniors arrived. On their shoulders they carried a huge replica of
Our Leader which they had
fashioned out of papier mache
and styrofoam. As the seniors
moved off Summit Ave., down
See 'Religion,' page 11

Success: Finally, warm, registrants get around to doing what they waited all night for. What was
it again? (Photos by Mike Wagner, E~ Lief and Dan O'Leary.)
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'Inspection'
(Continued from page 1)

Pearl Harbor Day: Getting bombed

l

I knew that it was going to be a
long night when it began. At 8:00
p.m. at the Cabooz, I met this hippie with long, shaggy brown hair
and a thin, gaunt face. We struck
up a conversation and found we
had a commonality that night: we
were both extremely horny. When
I related that my problem was
founded in a need to commit all my
non-sleeping, non-working hours
to school and studying, he told me
I was a fool and should quit any
"gig" that did that to me. Since I
needed a little company, I didn't
tell him I was preparing to spend
the whole night outside so that I
could register early for second
semester. He could never relate to
it.
In celebration of our new found
friendship, we started drinking
shots of Christian Brothers
brandy, followed by beer chasers.
I bought the first round and we
traded off like that. After about our
sixth drink, the hippie told me that
we should really stop drinking
straight whiskey because it rotted
our stomachs out. Friendly guy
that I am, I didn't interrupt him as
he bought our seventh shot of
brandy.
There I was sipping my brandy,
when it dawned on me that here I
was, getting completely smashed
in order to stay outside all night on
Dec. 7 in Minnesota so that I could
register early. And, more importantly, I was no anomaly because
there were a whole bunch of men
and women who were stupid
enough to do it with me. I finished
my drink and ordered us another.
Anyway, I told myself, I'd need itto
ward off the cold. (I learned from
winter camping that it really
doesn't keep you wanner. You
just didn't remember how cold it
had been.)
A little before 1 :00 a.m., I decided it was time to leave for
school. (Who knew, I might be
number 200 already assuring me
that the only elective left would be
Securities Regs.) I went out and
got into my car. After taking a
rather wide left turn out of the parking lot, I knew that I'd have to take
a deep breath, clear my head, and
try to avoid getting a DWI ticket or
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worse. Because there is a God
and because he does look after
drunks, widows, and orphans, I
made it.
Believe it or not, after I parked
my car in the faculty lot (no
chance of getting one of the
dean's tickets tonight.) , I met
another hippie. This one was sitting outside the back door of William Mitchell on a chaise lounge
chair. As I approached him (I had
immediately named him Freak
Number Two), I spied a keg of
beer. I asked Freak Number Two
what it cost fora beer. "All you can
drink for one dollar." I paid him a
dollar. He stuffed it into a crack
above the headlight of his car.
There were five of us standing
around Freak Number Two: me, a
senior woman (whom I called
Sweet Fat Lady), and three rather
non-descript juniors. Sweet Fat
Lady asked Freak Number Two if
he was going to honor senior priority? Freak Number Two was Mr.
Number One in the line. "F---,
noooo", was his expletive deleted
answer. The three juniors volunteered that they thought it was a
matter of moral duty to honor the
preference and, anyway, they
were going to be seniors next
year. "Are you going to honor
senior preference? " Freak
Number Two asked me.
I must explain to you the tremendous cross pressures working on my mind at that point.
Brandy is not too conducive to
pressure decisions. Also, even
though I had paid my dollar, as a
good law student, I knew that possession was nine points of the law
and Freak Number Two owned
the beer. On the other hand,
Sweet Fat Lady was getting to
look better all the time and it was
going to be cold out. "Whatever
anybody else does," I answered
decisively.
As I entered the lounge to get a
cup of coffee, there were approximately 250 people strewn about
with about 55 people lined up in
front of the only coffee machine
still working. I felt myself falling
into the wall and decided I'd have
to find a place to sit down . There
were a group of five guys sitting at

a table and one of them got up.
Like a drunken gazelle, I lurched
forward, stepped back three
paces, and ran for the chair before
anyone else could get to it (remembering that maxim about
possession).
I got there first and sat down,
letting out a loud, victorious sigh.
"Are you in or out," were the next
words I heard. As luck would have
it, I came upon a poker game. I
threw a nickel in and picked up my
hand. When the game finished
three hours later, I was considerably more sober and somewhat
richer.
About 7:00 a.m., Freak Number
Two came into the room, beer can
in hand, and told us that the line
formed at the back door --' outside. We got up and went out. In
what was one of the higher
achievements of planning, by a
corporate body, the LSAT test
was given the same day as registration. There they were, these
young, acned college seniors trying to get into law school so that
they too in the future could celebrate the anniversary of Pearl Harbor in the same manner we were,
getting bombed.
As I lined up outside, in front of
Mr. Number 24 and behind Mr.
Number 22, one of the shorter
male testees came up to me and
said, "Sir (Sir?), could you direct
me to where the LSAT test is
being given?" I answered I didn't
know but would be happy to introduce him to the dean of the law
school who might. I pointed to
Freak Number Two who stood
nearby dressed in blue jeans that
may have been used previously
as a horse blanket. The rest of his
ensemble consisted of work
boots, a rough leather, fleecelined coat, completely blood shot
eyes, breath certain to flunk the
baggie test and a half-full bottle of
Grain Belt. Needless to say,
young make testee took one look,
blanched and subsequently decided to become a bus driver.
Remember the wonderful Sixties, when everything was confrontation politics? Well folks, we
had a confrontation right here at
WMCL. Since my number was 23,

'Religion,' continued from page 10)
Finn street and up the alley to the
due her. As she did so, a faceless,
school, the crowd cheered wildly
gestapo-type Registration official
and then fell into a respectful siin high brown boots opened the
lence. The huge idol was painted
door to view the crowd outside. As
so as to appear almost life-like. As
the door opened, the panic-strickit was carried closer we could all
en woman shot through the doors,
see that hundreds of car antenup to the library and back into the
nas, TV rabbit ears, knitting neeK-F room, never to be seen or
dies and long knives had been
heardfromagain.ltissaidthather
jabbed into it, evidently to signify
spirit still hovers over the New
the dean's unequalled openness.
Brunswick Reports.
After a few moments of silent
adulation, the voice of the high
As I took my number from the
priest again rang out. He proguard and entered to register, I
claimed that before going in to
looked back at my fellow students.
register for classes, it would be"
They stood tall and proud in the
fitting to end this ceremony by ofmorning light. They knew that they
fering a human sacrifice to the
were a chosen people and they
idol. All eyes fell on the woman at
seemed deeply moved by the fact
the front of the line. For the first
that at William Mitchell College of
time her smile began to fade as
Law registration for classes is dither eyes darted wildly about. With
ferent from that at any school of
one quick motion she stunned
any kind, anywhere in the known
three individuals who tried to subworld.
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I was in position to take in the
whole situation. It seems this third
year woman student decided that
she was the first in line. While
Freak Number Two was in the
lounge telling us to line up, she
took his place and decided to disregard an entirely unenforceable
list of numbers from the night's
sign-up sheet. About th is time I felt
the beginnings of a headache, so,
not unsurprisingly, the rather uncharitable shouts from the back of
the line ("Kill her," "Send her back
to us," "No, we don't want her")
had an adverse effect on me. But I
will never forget Freak Number
Two, about 6'4", leaning over Ms.
Third Year, who continued her
smiling serenity, and shouting into
her face, "Listen bitch, I'm number
one and after I register, if somebody keeps bringing me beer, I'll
stay here until 3:00 p.m. to keep
you out. And, I've been here for 26
hours." In his hand was the same
beer bottle, only this time empty. I
was afraid he was going to hit her
with it and they'd probably hold up
registration .
To make a long story short, the
juniors (including Freak Number
Two and excluding Ms. Third
Year) gave seniors priority. I finally registered and even got what
I wanted. Making it home about
11 :00 a.m., I went to bed and slept
until 9:00 a.m. the next morning. I
took a bath, gathered my books,
and off to school I went to study.
Someone had left the back door
propped open. Following a path of
wine bottles, I went into the lounge
hoping there was still coffee in the
machine. While gulping down a
cup of hot coffee, I surveyed the
surroundings. Beer and wine bottles were everywhere, some tipped over, others half full. Coffee
cups were filled with soggy half
smoked cigarettes . I smiled in
self-satisfaction and thought how
happy I was to be in law school.

cause there was no showing of imminent public danger, they said.
Equal protection and due process arguments were also raised (inspections only at rock concerts, inconsistent enforcement).
The facts surrounding the arrests
illustrate some of the difficulties of
enforcing the policy, particularly with
large crowds in noisy surroundings.
Some saw the signs; some did not.
Some heard the loudspeaker announcement; some did not. Some
thought that the inspection was only
for bottles and cans, not drugs. None
of the individuals arrested possessed
bottles, cans, weapons or any instrument that could harm another.
None was carrying suspicious items
nor had suspicious bulges in his
clothing. None was informed that the
inspections were voluntary and that
he had the option of refusing (and·
being denied admission) . In all
cases, the defendants were physically seized and their pockets
searched.
On Dec. 30, Wells, Stein and Finnegan appeared before Judge Faricy
for oral argument. The city did not
respond. Judge Faricy dismissed all
three misdemeanor cases and is
soon to hand down his own
memorandum for the use of his fellow
judges on the municipal bench.
The felony cases are still pending
in Ramsey County District Court.
Whether the district bench agrees
with Judge Faricy may well be known .
on Feb. 24 when a Rasmussen hearing will be held on one of the cases.
Meanwhile, at the civic center the
policy of inspections stands. Authorities, at McCloskey's advice, are
taking steps to overcome some of the
objections raised. In the future, all
civic center tickets (or brochures accompanying them) will be printed
with civic center rules and notice that
sale of tickets is subject to observance of them. The refund policy will
also be noted. The inspections will be
conducted at all civic center events,
not just rock concerts.
"We even did them at the senior
citizens' coronation," said Friedmann.

Cheap movies offer respite
from books and boredom
by Stephen Parrish
Are Mitchell students doomed to
eternal devotion to fine print?
Perhaps not. This would be an excellent season to unglue your eyes from
the case books and treat them to a
good movie. The Twin Cities offer
several alternatives to the often banal
and expensive first-run movies
shown at theaters. Sundry libraries,
colleges and institutes in the area are
providing a variety of film favorites at
low prices.
For the art film devotee, the
Minneapolis Institute of Arts is
showing Cocteau, and Warhol films
on Friday and Saturday nights during
February.
Across the street at the
Minneapolis College of Art and
Design, five Fellini classics from the
fifties will be screened during March.
For both film series, admission is free
to members and $1.50 to the general
public. Incidentally, a year's membership in the Society of Fine Arts is
only five dollars.
The Minneapolis College of Art and
Design will also feature Hollywood
works like " Oh, What A Lovely War''
(Mar. 5, 6); "The Lion in Winter" (Mar.
12, 13) and "Bonnie and Clyde" (Mar.
19, 20). Admission: $1.50. Local college campuses offer other specials.
If it's levity you seek, nostalgia
greats like W.C. Fields, Charlie
Chaplin, and the Little Rascals play
their stunts during the noon hour at
the St. Paul Student Center. In the
evening the Center will show some
recent movie favorites: "A Doll's
House" (Feb. 5), "Five Fingers of

··o

Death·· (Feb. 12),
Lucky Man"
(Feb. 28), and "Deliverance" (Mar.
12). Admission Is one dollar.
For one dollar, Coffman Union (on
the Minneapolis campus) has the
student favorites " Serpico" (Feb. 14,
15 ), " Claudine" (Feb. 21 , 22), and
"Harold and Maude" (Feb. 28, 29).
Foreign film buffs may be interested in the Xanadu Film
Festival's February and March program of German and Russian classics. The films are shown Saturday
nights a1 the University of
Minnesota 's Lutheran Student
Center, 1101 University Av. SE. Admission: $1.50.
Three stage greats, "The Beggar's
Opera, " " The Inspector General,"'
and 'The Mad Woman of Chaillot"
may be seen in film version Feb. 5,
Feb. 26 and Mar. 5 respectively at
Macalester College' s Olin Auditorium.
Movies are free at your local
library.
For the history buff, a potpourri of
history films w ill be shown on Tuesday afternoons at the Minneapolis
Public Library. Topics range from "In
Search of Ancient Astronauts" to
"Women's Rights in the U.S.: An Informal History." Several travel films
are interspersed in the schedule.
For a light, yet perceptive view of
the U.S., you may enjoy the Alistair
Cooke "America" series. The series
runs Sunday afternoons in February
and March at the Minneapolis Public
Library, and on Mondays at the
Hayden Heights Library in St. Paul. It
is shown on Tuesdays and Wednesdays by the Dakota County libraries.
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Lt. Governor's compromise to fight tooth decay

Dentist works to exempt
Brainerd from state fluoride law
by Edward Lief
Times sure change. In 1967
dentist-legislator Rudy Perpich was
largely responsible for enactment of
Minnesota's compulsory water
fluoridation statute, a measure designed to prevent tooth decay. But by
1975 Perpich, now lieutenant governor, is becoming a folk hero of antifluoridation ists in Brainerd, after
proposing that that city alone be exempted from the very statute he had
authored.
What happened in the intervening
eight years to lead the good dentist
from the path of orthodoxy? What, if
any, philosophy of law underlies such
a proposal to give one city special
treatment?
In an attempt to answer such questions, the, Opinion interviewed Lt.
Gov. Perpich last month.
For several years Brainerd was
able to simply ignore the state water
fluoridation requirement, while other
communities gradually complied.
The opposition in Brainerd is composed of those who fear possible
harmful effects from fluoride and
those who have no such fears but
who do not want anything added to
their "natural" water. The controversy erupted in 1974 when the
attorney _general's office agreed with

'Senior awards'

Perpich
the state board of health to take legal
action to force Brainerd to comply
with the statute. In December, after
several months of legal maneuvering
by both sides, Crow Wing District
Court Judge James E. Preece ruled
that Brainerd must comply with the
statute. The city has filed an appeal.
Fearing months or even years of
additional court delays, Perpich entered the controversy.on Dec. 5 with a
"compromise" proposal.
Perpich proposes that the 1975
Legislature exempt Brainerd from the

<continued from page

lives reflect on the whole profession and must therefore be conducted in a manner which will
bring honor to the profession.
Calling his year and a half as
county attorney challenging and
rewarding, Flakne also urged the
. graduates to consider public employment.
Following Flakne's address,
awards
were
announced.
Graduating magna cum laude
were Michael Egan and James
Larson; cum laude were Bryan
Brown, Paul Chamberlain,

s>

David Greening, William Hargis, Charles Harris, Donald
Holly, John Martin, Steven
Oman, John Vukelich and
Charles Wilson.
Awards for moot court performance went to Mike Iannacone
and John Vukelich. Cara Lee
Neville received the so-called
comeback - student - of - the - year
award ranking number one in her
final semesterwith an 87 average.
The highlight of the evening
was the presentation of the certificates of appreciation to spouses,

NOW OPEN SUNDAYS
Noon to 11 p.m.

parents and friends. It was a
humbling and moving experience
for the graduates who realize that
much of their success is due to the
patience, understanding and
moral support of the persons
closest to them.
Boogieing to the sounds of Airborne capped off the night.
The party, co-sponsored by the
SBA and Law Wives, was a success thanks to the organizational
efforts of Cheryl Clancy, Neil Scott
and especially Vickie Harris.
Some 200 graduates, spouses,
friends and relatives attended.
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water fluoridation requirement provided that the city buys fluoride
tablets and makes them available to
its residents free of charge, and that
the city periodically mails pro-fluoride
and other dental care literature to its
residents.
The Perpich plan was applauded
by many in Brainerd, scorned by the
Minnesota Dental Association, and
seemingly ignored as inconsequential by the attorney general's office.
Perpich has not turned against
fluorides. In fact, he told the Opinion
he thinks the proposed mailings of
pro-fluoride literature might ultimately convince the majority of
Brainerd's residents to support
fluoridation of their water. However,
he is willing to compromise with the
water fluoridation opponents so as to
get some sort of fluoride program
started in Brainerd in the very near
future.
Perpich told the Opinion his proposal has these three advant~ges:
Fast implementation: the city
could begin dispensing free fluoride
tablets this spring and the schools
could begin their part of the dental
education program by fall.
A comprehensive approach:
"Fluoride helps the teeth, but it does
not help the supportive tissue. Many
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teeth are lost because of peridontal
disease. So fluoride is only half the
story. A good dental health program
should include education for proper
care of the teeth and gums. So this
could be an improvement over and
above just having fluoride in the
water."
Data: Brainerd would become a
fluoride test city as to whether tablet
fluoridation combined with systematic dental care instruction is as beneficial as water fluoridation is thought
to be. Perpich proposes that the test
run until 1980. The incidence of dental problems in pre-fluoride Brainerd
of 1970-75 would be compared and
contrasted with the situation there in
1975-80 under the tablet and education plan. Furthermore, Brainerd of
1975-80 would be compared and
contrasted to Minnesota communities having water fluoridation
during that same period. Thus, Perpich says that "by 1980 we'll know
what is the best route."
Asked about a statement by the
Minnesota Dental Association that
such plans have failed elsewhere,
Perpich said, "I think it will work because they are so determined in
Brainerd."
Apart from any dental health advantages which might accrue from
the Perpich plan, the Opinion was
chiefly interested in the legal
rationale behind the proposal.

Uniform law
v. exceptions
Perpich was asked to comment on
a Dec. 6 Minneapolis Tribune
editorial opposing his plan on the
ground that it would set a bad precedent because it would "single out one
city, where opposition to the law is
strong, and say that the law applies
everywhere else, but not there."
The lieutenant governor replied: "I
don't think that everything government does is right. I really don't. Even
in '67 I kind of questioned forcing it,
yet it seemed the only way to go at the
time. What was ttie American Revolution all about? People being
forced to do something they really
didn't want to do." He added, "I've
never seen opposition to anything
like I have to water fluoridation in
Brainerd."
Perpich says he is able to empathize with Brainerd's water fluoridation opponents in part because of the
experience he had in opposing the
Vietnam War.
"I know what a deep feeling I had
about the war. No one would listen. I
felt it was a very unconstitutional war,
that it was wrong, and yet I felt no one
was listening. I know how frustrating
that is. That war taught me to recognize that anytime we' re saying ' You
have to do this, · we should take a long
careful look. The state has to be very
careful about how far rt goes, So that
is part of the reason I am for this
plan."
Asked whether he is bothered by
the possibility that he is giving the
Wflter fluoridation opponents false
hope, Perpich said he "made it very
clear" that "it's going to be very difficult" to pass the bill. But he thinks it
is worth a try: 'There are, for example, some 50 new people In the
House; you can't pred ict what they're
going to do." The bill will be sponsored by Senator Winston Borden
and Representative Don Samuelson,
both of the Brainerd area.
Perpich was asked whether it
wouldn't be better law to amend the
statute so as to provide any
community with the option Brainerd
seeks, rather than to grant such an
alternative to Brainerd alone. In response, Perpich indicated that the
opposition has been confined to
Brainerd and said it would be better to
limit the option to that one city until
two to five years of data is accumu-

lated as to the efficacy of the tablet
and education approach. If it is comparable to water fluoridation, he
would favor offering the option
statewide.
But can the question of uniform
application of a state statute be disposed of that easily? Is Perpich oblivious to the issue of uniformity?
"No, I'm not oblivious to it. There
are problems. I see them. There is a
lot of gray area." But again he emphasized the pragmatic aspect- get
a dental program in operation now
and test its efficacy for five years,
rather than spend more time in legal
appeals.
But what about the danger that issues would not be debated sufficiently at the legislature if opponents
of bii'ls believed they could somehow
be exempted dater on? Would the
legislators be able to reach the issues
in controversy and thus vote on the
merits?
Perpich gave a five-part answer:
First, he believes that various
statewide standards are necessary,
such as those set by the state board
of education.
Second, he observed that local
units of government are far more vigorous today than they were even five
years ago. Consequently, legislators
not only may be more willing to listen
to various local viewpoints, but also
there are far more concrete proposals being made by local government
today. So increasingly state legislators are being confronted with local
plans in various areas, plans which
may work.
Third, state government is more
responsive today. Closed committee.
sessions have been abolished and
committee hearings are publicized
better. There is more openness.
Fourth, citizens have learned to
speak out more effectively. Perpich
cited the successful opposition to the
legislative pay increase passed by
the 1974 session, which opposition
led to Gov. Wendell R. Anderson's
veto of that measure.
Finally, in direct answer to the
question about passage of legislation
"on the merits," Perpich said that his
1967 water fluoridation bill did not actually pass on the merits, at least not
in committee:

Communist plot
"Do you really want to know· how
that bill passed? We had had two or
three hearings and then a summation
with the proponents and opponents.
Really and truly the votes were not
there to pass the bill. But then a fellow
testified against the bill on the basis
that water fluoridation is one of the
biggest of the Communist plots. He
took out and read from a letter on
Communist training to sabotage
water works. He read from it that they
were told to open up those valves and
let the fluoride into the system. Well, it
was laughable. There was a reaction
to that. That's what passed it out of
the Senate committee. The testimony against the bill had gotten so
ridiculous!"
Despite his earlier comments
about the difficulty he expects in obtaining passage of his fluoridation
proposal, Perpich continues to promote the proposal with much enthusiasm. Perpich had a parting story
which reflects his inner optimism:
"I'm not sure of the accuracy of
this, but someone told me that when
the Catholic Church throughout the
world was using the Latin mass, there
was one area in Yugoslavia where
the people just refused to have a
Latin mass; they wanted it in their
own tongue. So they became exempt, they continued with their native
tongue for their mass. Imagine being
able to do that in the Catholic Church
at that time! . . . So I don't know
what's going to happen on this fluoridation matter. But we'll see."
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Sports plans in limbo 'ti/ gym found
And the search goes on. The most
notable item regarding intramurals at
William Mitchell recently has been
the inability to come up with a gym .
The planned basketball and volleyball programs remain just that,
planned . Various facilities around the
area are either not available, or they
are too expens:ve, or they might be

available but a definite answer must
come from "somebody else" and that
somebody is not talking right now.
But there is still hope that a gym will
be found and a normal intramural
program can be had.
Meanwhile we are living week to
week taking our Sunday nights at the

St. Paul Seminary gym whenever we
can get them, still hoping for a permanent arrangement.
Tentatively planned at the present
are a broomball tournament and an
outdoor football tournament. The
broom ball tournament will take place
on the weekend of Feb. 1-2 with the

football tournament the following
weekend, Feb. 8-9.
Interested students, staff and
spouses may check outside the used
bookstore for announcements concerning entering and the times and
places of the events. Information will
also be posted there pertaining to the
present status of obtaining a gym.

Jane Zuehl, freshman, caught
"Bowling for Dollars" Dec. 21.
She rolled a gutterball and blew
$4000.
.
Criminal law clinic directors
Jim Stein, Bob Stanich and
friends converge for broomball
kill on Wahl Pond Dec. 15.
'We was robbed,' claimed class
B football champs whose
picture was not included in the
last issue of the Opinion. PAD
team members are from top
left, Mike Wagner, Harley
Sundem, John Tancabel, Ralph
Carter, Terry Walters, Bill
Jacobson; front, Larry Storm,
Clark Sweet.
Page 1: Junior Jim Yates
displays juggling talents at
pre-Christmas bash.
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FOOD TO GO

CLEANERS

226-2641
644 GRAND

690-2388
2014 FORD PARKWAY
ST. PAUL, MINNESOTA

WHY BUY AT

Thomas Liquors?
CORNER OF GRAND & PRIOR
CLOSEST TO SCHOOL (2 BLOCKS)
KEG BEER IN STOCK
NEW BEER WAREHOUSE (SUPER PRICES)

THAT'S WHY GOOD TIMES
START AT THOMAS LIQUOR

651 So. Cleveland

DELICATESSEN
BAKERY
RESTAURANT

.
.., . new look begms

•
,-

~BJ'S

k

Hair styling for men & women
Manicures • Bodywaves
Facials • Tinting

2038 Ford Parkway (Highland)
St. Paul
Appointments available

699-3788 or 690-2475

698-9792

Real Jewish Foods
Handmade Desserts
Hot Bagels - Kaisers
Rye Bread
From Our Own Ovens

ra.:::::I GRAND VIEW

w

LIQUOR STORE

Open 'til 8 p.m. M-F
'til 10 p.m. Sat.

"Prices law
students can
afford."

1818 Grand Ave. at Fairview-St. Paul
From Mitchell: East on Summit to Fairview,
turn left, go one block.
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Popular participation is
key to Cuban legal system
By David Cohoes
Ninety miles from the United
States the Cuban people are
building a socialist society. Robert
Lyman, a Minneapolis attorney
who visited Cuba last summer,
spoke to William Mitchell students
Jan. 7 about the socialist legal
system he observed in Cuba.
Lyman was part of a 14-person
delegation from the National
L;;i.wyers Guild which was invited
by the Cuban governmentto study
the Cuban legal system.
Lyman's talk focused on
socialist legality as reflected in the
courts, legislative process, law
schools, and the practice of law. A
basic notion of socialist legality,
according to Lyman, is that "the
legal situation cannot be separated from the economic reality."
He elaborated on this as he discussed its application.
The popular tribunals are an
example of socialist legality in
practice. These courts have jurisdiction over misdemeanors and
smaller civil matters. There is a
popular tribunal for approximately
every 4,000 or 5,000 people representing neighborhoods, villages
and, in the rural areas, the equivalent of townships, Lyman said.
The tribunals meet at night so that
working people can more readily
attend. There are three judges in
each tribunal, Lyman explained,
because it was felt that one person should not have so much
power. The judges are all laypersons who work regular daytime
jobs. All are elected for indefinite.
terms but subject to recall by the
electorate.
The court sessions are well attended and informal. The rules of
evidence found in AngloAmerican courts are not followed,
and witnesses and other parties
often speak from their places in
the audience. The tribunal hears
cases and imposes sentences.
There are no juries. The rationale
behind these tribunals is to re-
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solve disputes according to the
economic and social factors iovolved. Sentences ar~ designed
for such resolution and not for
punishment. The maximum sentence which can be imposed by
these tribunals is six months in a

"the absolute equality of men and
women" and "of sons and daughters." The code was drafted at the
instance of the Cuban Federation
of Women, a national mass organization. The various drafts of

The goal:
teaching
social
responsibility
work farm. A person so sentenced
receives the same pay wh ile at the
farm as he did prior to sentencing.
He may also have weekend furloughs. The maximum sentence is
rarely imposed, said Lyman, although he observed one (a window - peeping case) in which it
was. In sentencing, the tribunal
tries to find out why the person
committed the crime and often attempts to resolve the -problem
short of a work farm sentence by
talking it out with the accused. The
tribunals serve an educational
purpose, both for the accused and
the audience, in teaching social
responsibility. In the case of the
window peeper, the tribunal felt,
after discussions with "the accused, that he was too socially irresponsible to be returned to the
community immediately. In
another case, a woman who stole
a pair of slacks from another
woman was released when the
tribunal felt she (and those in the
audience) now understood that it
was unnecessary to take slacks in
a country where there were
enough slacks for everybody.
The Cuban appellate courts are
more similar to our courts in form,
Lyman said.
Lyman also discussed the
Cuban legislative process in regard to the new Cuban Family
Code. The code is aimed at ending discrimination against women
and illegitimate children (a result
of Spanish law) and has as its goal

calendar
Continuin.g Legal~ Education
courses
Appellate Practice Institute ......................... Feb. 2~ -22
Basic Securities Law ......................... Feb. 26-Apnl 16
(eight Wednesday evening sessions)
Bankruptcy Law and Practice ....................... March 7-8
Professional Malpractice ......................... March 14-15
Orientation to Hennepin County Courts
and Governmental Services .................. March 20-22
Practitioner's Review of the Equal
Employment Opportunity Law ................... March 22

All CLE courses are open to law students for half tuition less the
cost of materials. Course materials are free for students, except
hard cover books which are available at a discount. For further
information, contact the CLE office: 373-5386.

Robert Lyman

the code were submitted to the
people at the neighborhood level
for discussion and criticism, sent
back to the legislative for amendment and correction, and then resubmitted for local review. Lyman
said that two million copies of the
proposed final draft have been
distributed among the eight million
Cuban people and thatthe Family
Code will soon become law.
Lyman described the Cuban legislative process as one of "education and participation."

The Student Bar Association
of
William Mitchell College of Law
2100 Summit Ave.
St. Paul, Minn. 55105

Cuban leg al education is very
different from ours, according to
Lyman. There are two types of
legal education there: 1) the university, and 2) directed studies.
The university law school has
about 230 students (60 to 70 percent of them women). The Jaw
program is four years, but is
merely one field of study there,.
-rather than a post-graduate
program. Lyman said that in order
to avoid elitism, law students are
required to work at productive
labor for one day each week, one
weekend each month, and one
month each year.

Night law school:
Cuban-style
Directed studies is night law
school Cuban-style. There are

about 2,000 students in this
program, all of whom work fulltime
in the day. Law school, like all
other education in Cuba, is free.
The practice of law in Cuba rs
quite different from practice in the
United States, Lyman said. There
is no private practice, and attors
neys either work for governmental
agencies or in collectives similar
to our legal aid societies. Lawyers
in the collectives are paid a salary
by the government, and provide
free legal services for people who
seek their help.
Lyman is a Regional Vice President of. the National Lawyers
Guild. Further information on the
popular tribunals can be found in
69 Columbia Law Review 1317
(1969).
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Rape law reform to
be discussed Feb. 4
by Trygve Egge
Should the evidence requirements
for rape be changed? Is rape an act of
psychological deviancy or blatant
aggression? Why are the Jaws concerning rape the way they are? Does
Minnesota need a new direction in
dealing with the accused and the
convicted rapist?
The present state of Minnesota Jaw
on rape - and prospects for change
- will be the subject of the Extra
Hour Tuesday, Feb. 4, in WMCL
101. Members of NOW (National Organization for Women) State Task
force on Rape and Dave Murrin,
Hennepin County Public Defender,
will present their views.
The goal of NOW is community
education and training of police, medical personnel and others who may
have contact with rape victims to understand the problems rape victims
face. NOW is a voluntary organization which appears throughout the
Twin City area to lecture and train
civic groups and public officials.
According to NOW, rape is an aci
of blatant aggression taking a sexual
form. NOW is committed to change
the specific legal, medical and social
conditions which make the aftermath
of the rape experience so humiliating
to the victim.
According to Carla Howery, a
member of NOW who will be speaking Tuesday, FBI reports indicate that
4 to 10 times as many rapes are
committed than are reported. Of all
reported felonies, rape has one of the
highest rates of apprehension of par-

ticular suspects but one of the lowest
rates of conviction. Further, the percentage of falsely accused suspects
in rape is about 2 percent, about the
same as false accusations in other
felonies, indicating that it is a social
myth that women use the charge of
rape as a tool of revenge any more
than any person falsely accuses
another of a crime. It is the position of
NOW that rape is an unusually complex social and legal issue because
of existing social attitudes about sex
and women. To dramatize this point,
NOW will perform a skit as part of
their presentation.
Dave Murrin, Public Defender for
Hennepin County, will discuss during
the presentation the present law regarding rape, the role the defense
lawyer plays and the manner in which
the accused is represented. Murrin
has been involved in criminal defense for several years in Hennepin
County. He is a member of the subcommittee on sex offenses of the
Criminal Law Committee of the Hennepin County Bar and a member of
the Criminal Law section of the Minnesota Bar Association.
Spouses and acquaintances of law
students are also invited to attend
and participate in discussion.
For those who cannot attend,
NOW has published a manual for
rape victims and their befrienders
called "Handbook on Rape." Order
from M. Burt, 1962 Penn Av. S.,
Mpls., Minn. The price is $2.25 which
includes postage.

Counseling
competition
topic is
ethics
by Kathy Gearin
Professional responsibility is the
subject matter of this year's LSDASA sponsored Client Counseling
Competition, a contest in which students deal with a typical client problem in a simulated law firm situation.
William Mitchell will again select students to enter the regional competition which will take place at the University of Iowa Law School in Iowa
City on Mar. 15.
Students work in teams of two from
each school and must prepare a brief
preliminary memorandum on facts
received prior to the date-of competition. On the day of the actual competition they will interview their "client"
for 45 minutes after which they confer
with each other and prepare an oral
memorandum for 15 minutes. The
winners of the Reg ional Competitions will receive $10 0 and go to the
compet ition at Notre Dame Law
School on Apr. 5. The national winners will receive $300 prize and the
runners up $150.
Interested Mitchell students should
contact faculty adviser Roger
Haydock for further information.

Good luck,
December grads!

